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Draft OECD Guidelines on the Cor por ate Gover nance of State-Owned
Enterprises

Preamble

1. During the 1980's and 1990’s, OECD countries underwent extensive privatisation programmes.
The OECD Privatisation Network and its outreach pillar, the Advisory Group on Privatisation (AGP)
studied and extensively discussed various policy issues linked to privatisation. The Privatisation Network’s
1998 publication, “State-Owned Enterprises, Privatisation and Corporate Governance”, concluded that,
despite extensive privatisation activity, state-owned enterprises are likely to remain important in many
OECD countries, and that their governance will be a critical element in ensuring their positive contribution
to the overall economic efficiency and competitiveness of the economies concerned. More recent
experience is summarised in the publication issued under the responsibility of the Working Group on
Privatisation, “Privatising State-Owned Enterprise, An Overview of Policies and Practices in OECD
Countries’, 2003. It concluded that privatisation is only effective in terms of economic performance if
adequate corporate governance practices and an appropriate institutional framework are put in place.

2. It is against this backdrop that the OECD Steering Group on Corporate Governance in June 2002
gave a mandate to the Working Group on Privatisation and Corporate Governance of State-Owned Assets
to develop a set of non-binding guidelines and best practices on corporate governance of state-owned
enterprises. The Working Group launched this work in June 2003, with the aim of presenting the
Guidelines on Corporate Governance of State-Owned Enterprises for endorsement by the OECD in early
2005.

3. The rationale for state ownership of commercial enterprises has varied depending on countries
and industries. In many OECD countries, large waves of nationalisation occurred after the Second World
War, and in some cases ownership was also a product of the 1930's economic crisis and the associated
rescue of banks. It was often the presence of significant social, economic and strategic interests that
provided the mativation for state ownership in sectors providing public services such as public transport,
post and telecommunications, electricity and water supply. The monopolistic and network nature of these
sectors and/or public good aspects argued at that time in favour of state ownership. In some other cases, it
was also the lack of private initiative or resources to develop a specific sector, including network
industries, and large operations to explore and exploit specific natural resources that triggered state
investment. State enterprises were also used to achieve regional policy goals in countries with significant
development inequalities among regions.

4, Despite considerable privatisation activity in the 1980's and 1990's, the state remains a large
owner of commercial enterprises in both OECD and non-OECD countries. Even if their importance has
declined significantly, SOEs may still represent in some OECD countries up to 20 % of GDP, around 10%
of the employment, and as much as 40% of market capitalisation. State ownership is apparent in various
sectors, though it is usually most prevalent in utilities and infrastructure, with energy, transport and
telecommunication being the most important industries. A number of non-OECD countries also have very
significant state sectors and in some cases they are a dominant feature of the economy. These countries are
in many cases reforming the way they organise and manage their state owned enterprises and are looking
towards the OECD experience to guide their own reforms.

5. The sheer scale of state ownership of commercial enterprises makes good governance of these
enterprises an important determinant for overall economic performance. Moreover, the globalisation of
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markets, technological changes and liberalisation of monopolistic markets have made readjustment and/or
restructuring of the state-owned sector often necessary. In particular, in order to create a “level playing
field”, there has been a demand to separate market regulation and supervision from ownership and control,
though these latter have often remained poorly defined. A mixed record in some cases, including poor
financial results and a consequently heavier budgetary burden and indebtedness, have led in some countries
to a demand for reorganising the exercise of ownership rights (ownership function) within the state
administration. A number of OECD governments have consequently undertaken significant reformsin the
way they fulfil their ownership function vis-a-vis SOEs.

6. Regardless of the policy envisaged vis-a-vis further privatisation, improving the governance of
state-owned enterprises is thus an important public policy objective as it should greatly improve their
efficiency. By appropriately exercising its ownership rights and responsibilities, the state can play an
important role in monitoring corporate performance and in establishing good corporate governance
practices to the benefit of the corporations and society. For the SOEs, good corporate governance practices
open the way to efficiency gains, better performance and the ability to compete with private competitors. It
also enhances valuation of their assets. At a more macro level, improvements in the governance of state-
owned enterprises are intended to promote growth through improved economic performance and increased
productivity. By facilitating access to capital (both debt and equity), it should lead to a more efficient and
transparent allocation of resources and enhance investment and job creation. It may also contribute to fiscal
sustainability through a decrease in the budgetary burden and in the level of public debt. In addition, state-
owned enterprises should not be granted an excessive autonomy in defining by themselves the nature and
the extent of their public services objectives or their internal and international strategy. Finally, better
corporate governance of state-owned assets will promote competition and improve overal public
governance through greater transparency.

7. In order to carry out its ownership responsibilities, the state can benefit from using tools that are
applicable to the private sector, including the OECD Principles of Corporate Governance. This is
especialy true for listed SOEs. However, SOEs face a specific set of governance challenges that are
distinctive from those faced by purely private corporations. Governance challenges derive from a set of
characteristics that may be more or less acute depending on countries’ administrative traditions, the recent
history of state sector reforms and the degree of liberalisation of the economies concerned. SOEs tend to
suffer both from passive ownership by the State, or to the contrary, from undue political interference.
There may be a dilution of accountability, deriving from a soft budget constraint. SOESs are often protected
from two magjor threats that are essential for policing management in private sector corporations, i.e.
takeover and bankruptcy. More fundamentally, corporate governance difficulties derive from the fact that
there is acomplex chain of agents, without clearly and easily identifiable, or remote, principals. SOEs have
multiple principals, involving Ministries, the Parliament, the population or interest groups, and the SOE
itself. To structure this complex chain of accountability in order to encourage SOE management to make
efficient decisions and to ensure their accountability is a challenge.

8. The Guidelines should thus be seen as complementary to the OECD Principles of Corporate
Governance and oriented to the range of specific governance issues related to SOEs. They accordingly
adopt the perspective of the state as an owner, focusing on the characteristics and components of its policy
which would ensure good corporate governance. These Guidelines deal with the way in which the
ownership function should be organised within the state administration, how boards should be appointed
and vested with responsibilities and how transparency should be ensured. It should be understood that
these Guidelines only seek to amplify or add specificity to the OECD Principles of Corporate Governance
in certain areas, and do not supersede nor conflict with them.

0. As these Guidelines are intended to assist governments in improving the performances of SOEs,
the companies on which they could be profitably applied should be decided on pragmatic basis. These
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Guidelines are primarily oriented to state-owned enterprises using a distinct legal form (i.e. separate from
the public administration) and having a commercial activity (i.e. with the bulk of their income coming
from sales and fees), whether or not they pursue a public policy objective as well. These SOEs may be in
competitive or in non-competitive sectors of the economy. When necessary, these Guidelines distinguish
between listed and non-listed SOES, or between wholly owned, mgjority and minority owned SOEs since
the ownership issues are somewhat different in each case. The Guidelines can aso be used to cover the
subsidiaries of these aforementioned entities, whether listed or not.

10. Although the Guidelines are intended to cover enterprises under both central government and
federal state ownership, the authorities could also promote their use by enterprises owned by sub-national
levels of governments. Finally, these Guidelines could also be useful for non-commercial SOEs fulfilling
essentially special public policy purposes, whether or not in a corporate form. It is in the governments and
the public’s interest that all these categories of SOEs are professionally run and with good governance
practices.

11. While the development of an effective state ownership policy in some instances may require
changes in underlying legislation, it can, to a great extent, be carried out within the boundaries of existing
rules and regulations, such as company law and securities regulation. Taking such laws and regulations as
given, the Guidelines cover additional steps that can be taken to improve the exercise of state ownership
rights.

12. For reasons of convenience, enterprises where the state has a significant control, whether with a
full, a mgjority, or a significant minority ownership, are referred to as “SOES’ throughout the Guidelines.
However, many of the Guidelines are also useful in cases where the state retains a small shareholding in a
company, but should nevertheless act as a responsible and informed shareholder. In the same vein,
“ownership entity” isintended to refer to the state entity responsible for executing the ownership rights of
the State, whether it is a specific Department within a Ministry, an Autonomous Agency or other.
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Chapter |: Ensuring an Effective L egal and Regulatory Framework for
SOEs

The legal and regulatory framework for state-owned enterprises should be developed in order to ensure
a level-playing field for SOEs and the private sector in areas where they compete and with the view to
promote good corporate governance practices, following in this regard the OECD Principles of
Corporate Governance.

A. There should be a clear separation between the ownership function and the state’ s other roles that
may influence the conditions for state-owned enterprises’ activity, particularly in regulation and
industrial policy.

B. Governments should strive to simplify and streamline the legal form under which SOEs operate
aswell astheir operational practices.

C. Any specific obligations that an SOE is required to undertake in terms of public service
provisions or specia responsibilities above the generally accepted norm should be clearly
identified by laws and regulations, disclosed to the general public, and provision made to cover
related costs in a transparent manner.

D. SOEs should not be exempt from the application of general laws. Other shareholders and
stakeholders, including competitors, should have access to efficient redress mechanisms in case
their rights are violated.
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I1. The State Acting asan Owner

The state should act as an informed, accountable and active owner and establish a clear and consistent
ownership policy, ensuring that the governance of SOEsis carried out in a transparent and accountable
manner, with the necessary degree of professionalism and effectiveness.

A. The government should develop and issue an ownership policy that defines the overall objectives of
state ownership, the government’s role in the corporate governance of SOEs, and how it will
implement its ownership policy.

B. The exercise of ownership rights should be clearly identified within the government administration.
This may be facilitated by setting up a coordinating entity or, more appropriately, by the
centralisation in asingle entity of the ownership function.

C. To peformtheir duties in a more efficient way, the co-ordinating or ownership entity should have a
certain flexibility in the way it organisesitself and takes decisions.

D. The co-ordinating or ownership entity should have clearly defined relationships with the other
relevant government bodies, and be accountable to the representative bodies such as the Parliament.

E. The co-ordinating or ownership entity should establish well structured and transparent board
nomination processes in fully or majority owned SOES, and actively participate in the nomination of
all SOEs' boards.

F.  The state should let SOE boards carry out their responsibilities and limit its direct participation in
these boards.

G. Thegovernment should not be involved in the day-to-day management of SOEs and allow them full
operational autonomy to achieve their defined objectives.

H.  The co-ordinating or ownership entity should represent the state as an active owner and exercise its
ownership rights within the legal structure of each company. It has a primary responsibility in:

1. Participating in general shareholders meetings and voting the state shares,
2. Setting up reporting systems allowing regular monitoring and assessment of SOE performance;

3. When permitted by the legal system and the state’s level of ownership, maintaining continuous
dialogue with external auditors and specific state control organs.

4, Setting remuneration schemes for SOE board members that take into consideration the long term
interest of the company and are competitive enough to attract and retain qualified professionals.
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[11. Equitable Treatment of Shareholders

The State and SOEs should recognise therights of all shareholders and ensuretheir equitable treatment

and equal access to corporate information, referring to the OECD Principles of Corporate Governances
in thisregard.

A. The co-ordinating or ownership entity and SOEs should ensure that all shareholders are treated
equally and have access to effective redress mechanisms.

B.  SOEs should observe a high degree of transparency towards all shareholders.
C. SOEsshould develop an active policy of communication and consultation with all shareholders.

D. Minority shareholders' access to the decision-making process could be facilitated through specific
mechanisms regarding board election or facilitating participation in AGMs.
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V. Relationswith Stakeholders

The State should ensure SOEs fulfil their responsibilities towards stakeholders and report adequately on
stakeholder matters.

A. Governments, the co-ordinating or ownership entity and SOEs themselves should recognise and
respect stakeholders' rights established by law or through mutual agreements, and refer to the OECD
Principles on Corporate Governance in this regard.

B. Listed or large SOEs should report on stakeholder relations, as well as SOEs performing an
important public policy role or objective(s).

C. The board of SOEs should be required to develop, communicate and put in place compliance
programmes related to internal codes of ethics. These codes of ethics should be based on country
norms, in conformity with international commitments and apply to SOEs and their subsidiaries.

D. SOEs should face competitive conditions regarding access to finance. They should establish arm’'s
length relationships with state-owned banks, other state-owned financial institutions as well as any
other SOEs. Their legal form should allow creditors to press their claims and to initiate insolvency
procedures.
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V. Transparency and Disclosure

SOEs should observe high standards of transparency in accordance with the OECD Principles of
Corporate Governance.

A. The co-ordinating or ownership entities should develop consistent and aggregate reporting on state-
owned enterprises and publish annually an aggregate report on SOES.

B. SOEs should develop efficient internal audit procedures and function, under the control of and
reporting to the board or to the audit committee.

C. SOEs, especialy large ones, should be subject to an annual independent external audit based on
international standards. The existence of specific state control procedures does not substitute for an
independent external audit.

D. SOEs should be subject to the same high quality accounting and financial disclosure standards as
listed companies. Large or listed SOEs should disclose financial and non financial information
according to international best practices, as well as SOEs performing an important public policy role
or objective(s).

E. SOEs should disclose material information on all matters described in the OECD Principles of
Corporate Governance and in addition focus on areas of significant concern for the state as an owner
and the general public.

1. A clear statement of the company objectives should be provided to the general public, as well as
areport on the fulfilment of these objectives.

2. The ownership and voting structure of SOEs should be transparent.
3. Specific attention should be given to adequate disclosure of material risk factors.

4. Reporting should detail any financial assistance, including guarantees, received from the State
and commitments made by the State on SOES' behalf.
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V1. The Responsibilities of SOE Boards

SOE boards should have adequate authority, the necessary competencies and sufficient objectivity to
carry out their function of strategic guidance and monitoring of management. The board should act
with integrity and be accountable for its actions.

A. SOE boards should be assigned a clear mandate and ultimate responsibility for SOE performance.
They should be fully accountable to the owners, act in the best interest of the company and treat al
shareholders equitably.

B. SOE bhoards should exercise abjective and independent judgement. They should consist of members
with relevant competence and experience and include a sufficient number of non-executive and
independent members. The number of members from the administration should be limited and all
board members should be nominated through a transparent nomination process.

C.  Where employee representation on the board is mandated, mechanisms should be developed in order
to guarantee that this voice is exercised effectively and contributes to the enhancement of the board
skills, information and independence.

D. The Chairpersons of SOE boards should have the relevant competencies to fulfil their crucial role.
Good practice calls for the post to be separate from the CEO.

E. SOE boards should carry out their functions of monitoring of management and strategic guidance,
subject to the objectives set by the government and the ownership entity. They should have the
power to appoint and remove the CEO.

F.  When necessary, SOE boards could set up specialised committees to support the full board in
performing its most essential functions. These committees could be set up in particular with respect
to audit, risk, remuneration, nomination and ethics.

G. SOE boards should carry out an annual evaluation to appraise their performance.

10
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Annotation to Chapter |: Ensuring an Effective L egal and Regulatory
Framework for SOEs

13. The legal and regulatory framework for state-owned enterprises should be developed in order
to ensure a level-playing field for SOEs and the private sector in areas where they compete and with the
view to promoting good cor porate governance practices, following in thisregard the OECD Principles of
Corporate Governance.

14. The legal and regulatory framework within which SOESs operate is often extremely complex. It
can introduce significant market distortions and undermine accountability by management to the owners
and by the state as an owner to the public. An unclear division of responsibilities among multiple
authorities has led in cases to alack of coherence and consistency of the institutional framework. Reduced
complexity, clear division of responsibilities and normalisation of SOE status should favour the
strengthening of SOE corporate governance. This could be facilitated by a clear reference to the OECD
Principles of Corporate Governance and to these complementary Guidelines.

15. A. There should be a clear separation between the owner ship function and the state’s other
roles that may influence the conditions for state-owned enterprises activity, particularly in
regulation and industrial policy.

16. In implementing effective separation between the different state roles with regard SOEs, both
perceived and real conflicts of interest should be taken into account.

17. SOEs have often been used as the main instrument for industrial policy and, consequently, in
many cases, have been put under the responsibility of branch or sector ministries. This has sometimes
resulted in confusion and conflicts of interest between industrial policy and the ownership functions of the
State. This confusion in turn may lead to the undermining of the ownership function. In this case, SOEs
tend to be perceived only as key instruments for the state industrial policy and not also as assets whose
value should be protected and enhanced by its owner, the State. A clear separation of these two functions,
industrial policy and ownership, will enhance the identification of the State as an owner and will favour
clarity in defining objectives and monitoring performance. However, this separation does not prevent
coordination between the two functions of ownership and industrial policy and does not limit, per se, the
latter.

18. The State often plays a dual role of regulator and owner vis-a-vis SOEs, especialy those which
are in competitive sectors of the economy. In these sectors, and particularly in the newly deregulated and
often partially privatised network industries, the State is at the same time a main player and an arbitrator.
Therefore a clear separation of ownership and regulation is nhow regarded as good practice. This separation
is a necessary pre-condition for SOEs and private sector companies to be on a level playing field and for
avoiding distortion of competition. It is advocated by the OECD Principles of Regulatory Reform.

19. In order to prevent conflicts of interest, it is also necessary to clearly separate the ownership
function from the other departments within the state administration which might be clients or main
suppliers of SOEs. Genera procurement rules should apply to SOEs as well as to any other companies.
Legal aswell as non legal barriersto fair procurement should be removed.

20. B. Governments should strive to simplify and streamline the legal form under which SOEs
operate aswell astheir operational practices.

11
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21. SOEs may have a specific, and in certain cases, a quite different legal status than other
companies. Where this occurs, the SOEs often differ from the private limited liability companies through:
(i) the respective authority and power of the board, management and ministries; (ii) the composition and
structure of these boards; (iii) the extent to which they grant consultation or decision making rights to some
stakeholders, more particularly, employees; (iv) disclosure requirements and the extent to which they are
subjected to insolvency and bankruptcy procedures, etc.

22. A specific legal status can also reflect specific objectives or social/societal considerations as well
as special protection granted to certain stakeholders. They often include, for example, specific provisions
regarding employees, allowing their remuneration to be fixed by regulatory acts/bodies, giving them
specific pension rights, and protection against redundancies in the same manner as for civil servants. This
treatment is often for historical reasons and, as such, established rights are clearly protected.

23. Status also often includes a strict definition of the activity of the SOES concerned, preventing
them from diversifying or extending their activities in new sectors and/or overseas. These limits have been
legitimately set to prevent misuse of public funds, stop overly ambitious growth strategy or prevent SOES
from exporting sensitive technologies. However, these limits are in some cases perceived as depriving
SOEs of the necessary flexibility to compete efficiently in an increasingly competitive and liberalised
environment.

24, In some countries, SOES specific legal status have evolved significantly in recent years in
response to the deregulation and liberalisation of markets; especialy in EU countries with the increased
scrutiny of state aid and cross subsidisation. Limitations on the type of activities have been relaxed.
Debates have focused on relaxing the limits and obligations regarding the definition of SOES' activities
and on the protection of employees, more particularly, safeguarding employees (retirement) pension
rights. In some countries, changes in the legal form have been accompanied by the State taking on these
commitments, with new employees not benefiting from the same conditions.

25. Governments should try to streamline the legal status of SOEs. In doing so, they should base
themselves as much as possible on corporate law and at least avoid creating a specific status when not
absolutely necessary to the objectives of the enterprise. Harmonisation of the legal status of SOEs would
enhance transparency and facilitate oversight through benchmarking. It would also level the playing field
with private competitors in increasingly liberalised and competitive sectors, allowing greater flexibility to
compete efficiently and in the redistribution of control in some sectors. The harmonisation should concern
primarily SOEs having a commercial activity and active in competitive or contestable sectors of the
economy. It should aso focus more particularly on areas alowing the State to use the means and
instruments usually available to private owners. Harmonisation should thus concern primarily the role and
authority of the company’s governance organs as well as transparency and disclosure obligations. It should
favour, inter alia, greater transparency vis-a-vis specific obligations of general service provisions SOEs
may be required to fulfil by law. This greater transparency does not prejudice the existence or content of
these specific obligations.

26. Given the inherent difficulties and length of legidative processes, harmonisation may be difficult
to achieve through legislative amendments. An easier option could be to make some regulations more
inclusive, extending their validity or coverage to SOEs with specific status. Governments could in this case
focus on amending specific provisions or regulations concerning, for example, disclosure requirements.
However, the overall streamlining or harmonisation process should determine a common level playing
field for SOEs and private companies active in competitive sectors.

27. C. Any specific obligations that an SOE isrequired to undertake in terms of public service
provision or special responsibilities above the generally accepted norm should be clearly identified

12
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by laws and regulations, disclosed to the general public, and provision made to cover related costsin
atransparent manner.

28. It might be decided by legislative means that SOEs should fulfil special responsibilities and
obligations for social and public policy purposes. These special responsibilities and obligations may go
above the generally accepted norm, i.e. what is usualy expected from an ordinary privately owned
enterprise. Such specific requirements need to be adequately compensated by the State budget on the basis
of specific legal provisions and/or through contractual mechanisms, such as management contracts. Thisis
particularly the case if the concerned enterprises are in competitive sectors of the economy. The market
and the general public should be clearly informed about the nature and extent of these obligations. It isalso
important that related costs be clearly identified and disclosed.

29. D. SOEs should not be exempt from the application of general laws. Other shareholders
and stakeholders, including competitors, should have access to efficient redress mechanisms in case
their rightsareviolated.

30. In many countries SOEs are exempt from competition and from a number of other laws and
regulations. They are often not covered by bankruptcy law and creditors sometimes have difficulties in
enforcing their contracts and in obtaining payments. Exemptions from the general legal provisions should
be avoided to the fullest extent possible so that to avoid market distortions and underpinning the
accountability of management. SOEs as well as the state as a shareholder should not be protected from
challenge viathe courts, in case they infringe the law.

13
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Annotation to Chapter |1: The State Acting asan Owner

The state should act as an informed, accountable and active owner and establish a clear and consistent
ownership policy, ensuring that the governance of SOEsis carried out in a transparent and accountable
manner, with the necessary degree of professionalism and effectiveness.

31 In order to carry out its ownership functions, the government should refer to private and public
sector governance standards, notably the OECD Principles of Corporate Governance. Most aspects of the
OECD Principles are relevant for SOEs and can be profitably applied. However, some specific aspects of
SOE governance either merit special attention or should be documented in more detail in order to guide
SOE board members, management and the state entity responsible for executing the ownership rights of
the State in effectively performing their respective roles.

32. A. The government should develop and issue an ownership policy that defines the overall
objectives of state owner ship, the government’srolein the corporate governance of SOEs, and how it
will implement its owner ship policy.

33. It is often the multiplicity and contradictory nature of the objectives of state ownership that
underlines either the passive conduct of the state as an owner, or conversely results in its excessive
intervention in matters or decisions which should be made by the company and its governance organs. This
confusion often derives, at least partially, from the lack of clear identification of the ownership role within
the state administration as well as from the lack of clear separation from other state functions in relation to
SOEs, such asregulation.

34. In order for the State to clearly position itself as an owner, it should clarify and prioritise its main
objectives. These main objectives may include in many cases to pursue profitability and avoid distortion of
markets. However, these objectives may also present difficult trade-offs, such as creating value, improving
public service quality or even ensuring job stability in the state sector. The State should thus go further
than broadly defining its main objectives as an owner, but should also give indications about how it intends
to achieve these abjectives and clarify how it will resolve the inherent trade-offs.

35. Moreover, the State should strive to be consistent in its ownership policy and avoid modifying its
objectives too often. A clear, consistent and explicit ownership policy will provide SOEs, the market and
the general public with predictability and a clear understanding of the State’s objectives as an owner as
well asits long term commitments.

36. In developing and updating the state’s ownership policy, it is recommended for the government
to make appropriate use of public consultation. The ownership policy and associated objectives should be
public documents, be made accessible to the general public and widely circulated amongst ministries
concerned, SOE boards, management, and the legidlature. It is also important that relevant civil servants,
SOE board members and senior management endorse in one way or another and support the ownership
policy and the corporate objectives statements. This would be instrumental in clarifying their respective
role vis-a-vis the state as an owner.

37. B. The exercise of ownership rights should be clearly identified within the government

administration. This may be facilitated by setting up a coordinating entity or, more appropriately,
by the centralisation in a single entity of the ownership function.

14
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38. It is critical for the ownership function within the State administration to be clearly identified,
wherever it is located, at a central ministry such as the Finance or Economics Ministries, in another
administrative entity, or within different sector ministries.

39. In order to strengthen and clearly identify the ownership function within the state administration,
it is at least necessary to establish a strong co-ordinating entity among the different administrative
departments involved. This will help to ensure that each SOE has a clear mandate and hears a single voice
in terms of strategic guidance or reporting requirements. The co-ordinating entity would harmonise and
co-ordinate the actions and policies undertaken by different ownership departments in various Ministries.
The co-ordinating entity should also be in charge of elaborating an overal policy, developing specific
guidelines and unifying practices among the various ministries.

40. A stronger option to facilitate a clear identification of the ownership function might be to
centralise it in a single entity, independent or under the authority of one main Ministry. It would help in
clarifying the ownership policy and its orientation, and would also ensure its more consistent
implementation. Centralisation could aso alow for reinforcing and bringing together relevant
competencies by organising “pools’ of experts in critical matters, such as financial reporting or board
nomination. In this way, centralisation can be a mgjor force in the elaboration of aggregated and global
reporting on state ownership. Finally, centralisation is also an effective way to clearly separate the exercise
of ownership rights from other activities performed by the State, such as industrial policy or regulation.

41. Centralisation of the ownership function in a single entity is probably most relevant for SOEs in
competitive sectors. It does not apply to all SOEs mainly fulfilling public policy purposes. These type of
SOEs are not the primary target of these Guidelines, and in their case sector ministries may remain the
most relevant and competent entities to exercise ownership rights which might be indistinguishable from
policy objectives.

42 Centralisation, where considered, needs to avoid giving rise to a new and overly powerful
bureaucratic layer, due to the size of the state sector or administrative practices and traditions. However,
the exercise of ownership rights by sector or branch ministries gives rise to strong concerns regarding
SOEs operational autonomy, as this is a primary and frequent source of undue interference with their
conduct. The clear separation of the ownership function from other state functions is much more difficult
to achieve in such a decentralised scheme.

43. Finally, in case the centralisation of the ownership function in a single entity is not feasible or
desirable, some critical aspects of the ownership function could nevertheless be centralised. This may more
particularly be the case for the nomination of SOES board members. Partial centralisation may thus be
instrumental in reinforcing expertise in one key element of the ownership function, as well as enhancing
independence from branch ministriesin this regard.

44, This centralisation may be carried out whatever the level of government under which the
responsibility of SOEsislocated. Thismay imply centralisation at the national or Federal level, at the State
level or at aregional level. In this sense, this guideline does not give direction regarding which should be
the appropriate level of SOE management within a state or a federation. It just indicates that at any given
level of authority, the ownership function would better be centralised in a single entity. Moreover, if there
are different administrative levels of ownership, harmonisation of ownership practices should be looked
for. Finally, centralisation of the ownership function does not imply the centralisation of the legal
ownership.

45, C. To perform their duties in a more efficient way, the co-ordinating or ownership entity
should have a certain flexibility in the way it organisesitself and takes decisions.

15
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46. The designated ownership entity, be it a single centralised entity or a co-ordinating entity, should
enjoy a relative degree of flexibility vis-a-vis its responsible Ministry with regards to procedures and
processes. The co-ordinating or ownership entity could also enjoy budgetary autonomy. This would allow,
for example, sufficient flexibility in bringing together expertise, including from the private sector, and in
determining adequate remuneration to attract and retain such expertise. This would also facilitate the clear
separation from other functions where the co-ordinating or ownership entity islocated in a sector Ministry.

47. Furthermore, mechanisms could also be put in place to allow a certain degree of flexibility in the
management of SOE capital structures. In conjunction with SOE boards, the entity should be able to
facilitate a change in the capital structure of an SOE, consistent with the state ownership objective and the
SOE'’s specific circumstances. For example, such mechanisms would facilitate, within a certain limit, the
indirect transfer of capital from one SOE to another (such as through some redistribution of dividends
received), or the raise of capital on a competitive basis with non state-owned companies. However, as such
mechanisms would de facto reduce budget making powers of the Parliament, they should be limited and
subject to careful ex post oversight in order to avoid any form of cross-subsidisation via capital transfers.

48. D. The co-ordinating or owner ship entity should have clearly defined relationships with the
other relevant government bodies, and be accountable to representative bodies such as the
Parliament.

49, The relationship of the co-ordinating or ownership entity with other government bodies should be
clearly defined. A number of state bodies, Ministries or administrations have different roles vis-a-vis the
same SOEs. In order to increase the public confidence in the way the State handles ownership of SOEs, it
isimportant that these different roles are clarified and explained to the general public.

50. The co-ordinating or ownership entity should also be directly or indirectly accountable to
representative bodies, such as the Parliament, and through it to the ultimate owners of SOEs, i.e. the
citizens. Its accountability to the legislature should be clearly defined, as well as the accountability of
SOEs themselves. The co-ordinating or ownership entity is accountable with respect to its delegated
responsibility in the governance framework, while the accountability of SOEs to Parliament is through the
ownership entity. However, the accountability of SOEs should not be diluted by virtue of the intermediary
reporting relationship.

51. The accountability mechanisms should, on the one hand, not restrict unduly the autonomy of the
co-ordinating or ownership entity in fulfilling their main responsibilities. For example, cases where the co-
ordinating or ownership entity needs to obtain the legislature’s ex ante approval should be limited. These
cases could include only significant changes in the overall ownership policy, or also significant changesin
the size of the state sector, as well as significant transactions (investments or disinvestment). On the other
hand, accountability should go beyond ensuring that the exercise of ownership does not interfere with the
legidlature's prerogative as regards budget policy. Specific mechanisms such as ad hoc or permanent
commissions could be set up to maintain the dialogue between the co-ordinating or ownership entity and
the legidature. In the case of Parliament hearings, confidentiality issues should be dealt with through
specific procedures such as confidential or closed meetings. But the form, frequency and content of this
dialogue will differ according to the constitutional law and the different parliamentary traditions and roles.

52. E. The co-ordinating or ownership entity should establish well structured and transparent

board nomination processes in fully or majority owned SOEs, and actively participate in the
nomination of all SOES' boards.
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53. The co-ordinating or ownership entity should ensure that SOEs have efficient and well-run
professional boards, with the required mix of competencies to fulfil their mandate. This will involve
establishing a structured nomination process, thereby influencing SOE board structure and composition.

54, The nomination of SOE boards should be transparent, avoiding the possibility that too many
different Ministries or other government organs get involved with a complex round of negotiations. In
some countries state “representatives’ are nominated by decrees, at Prime Minister or Ministerial level, or
even with the direct involvement of the Head of State.

55. The nomination process of board members should be clearly structured and based on an appraisal
of the variety of skills, competencies and experiences required. These requirements should derive from
specific evaluation of the current board and the strategic evolution envisaged for the company. These
evaluations should also take into consideration the role played by employee representatives when these are
required by law or mutual agreements. A structured approach has proven effective in leading to more
professional, accountable and business oriented boards. It would aso be instrumental in putting more
emphasis on specialisation and moving away from excessively generalist boards.

56. Where the state is not the sole owner, the co-ordinating or ownership entity should consult with
other shareholders ahead of the AGM. SOE boards should aso be able to make recommendations to the
ownership entity based on the approved board member profiles, skill requirements and board member
evaluations. Setting up nomination committees within SOEs boards may be a useful instrument in this
regard, helping to focus the search for good candidates and in formalising further the nomination process.
It is also considered to be a good practice in some countries to set up a specialised commission or “public
board” to oversee nominations in SOE boards. Even though such commissions or public boards might have
only recommendation powers, they could have a strong influence in practice on increasing the
independence and professionalism of SOE boards. Proposed nominations should be published in advance
of the AGM, with adequate information on the professional background and expertise of the respective
candidates.

57. Ownership entities could also maintain a database of qualified candidates, developed through an
open competitive process. The use of professional staffing agencies or international advertisements could
also enhance the quality of the nomination process. These practices would help in enlarging the pool of
qualified candidates for SOE boards, particularly for bringing in more private sector expertise and, in
cases, foreign experience, which could lead to more professional SOE boards. The process may also favour
greater board diversity, including gender diversity.

58. F. The state should let SOE boards carry out their responsibilities and limit its direct
participation in these boar ds.

59. The state and the government should not impede on SOE boards' work and authority, and allow
these boards to carry out their responsibilities. One useful way of both articulating the owner’ s strategy and
to communicate with SOE boards, while maintaining their full autonomy and authority, is for the co-
ordinating or ownership entity to nominate member of its staff on SOE boards. When staffs of the
ownership entity or other persons with similar duties are appointed to SOE boards, they should have the
same duties and responsibilities as the other board members and act in the interest of the SOE and al its
shareholders.

60. This state participation in SOE boards should, however, be limited in order to promote their
exercise of independent judgement. Staff of the ownership entity or civil servants from other parts of the
administration should thus sit on SOE boards only if they meet the required competence level for all board
members and if they not act as tools for undue political influence. There should neither be excessive
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inherent or perceived conflicts of interest. Finally, their presence should not be perceived by other board
members as resulting in a decrease of their own responsibility. State “representatives’ might indeed be
viewed as “super directors’ who represent the Minister’s point of view and this could be disruptive to the
proper dynamics of the board. The board might in this case consider that the State itself monitors directly
the company. Thisis particularly relevant for SOEs having other shareholders than the State or for SOEs in
competitive sectors and where the policy purposes are not dominant.

61. Co-ordination among different board members from the state is a key issue where they are
numerous, and especially when they are nominated by different ministries or government departments.
This may give rise to disputes about mandates and rivalries between differing state organs concerned and
may serve to impair strategic guidance from the State. Experience indicates that such rivalries can also lead
to board members remaining silent or passive, or to believing that their mandate is to support the CEO,
especially when this latter is nominated directly by the state or the government.

62. It is particularly necessary to clarify the respective personal and state liability when civil servants
are on SOE boards, as this might be related both to their administrative status as civil servants and to the
company legislation. The concerned civil servants should not have any specific obligations or restrictions
that would prevent them from acting in the company’s benefit. They should not take part in regulatory
decisions concerning the same SOE in order to avoid conflicts of interests nor receive any detailed
unilateral instructions from their Ministries. They could nevertheless solicit instructions or receive ones
from the ownership entity. Moreover, the concerned civil servants might have to disclose any persona
ownership they have in the SOE and refrain from trading its shares, in accordance with guidelines or code
of ethics to be adopted by the ownership entity. Disqualification conditions and situations of conflict of
interest should be carefully evaluated and guidance provided about how to handle and resolve them.
Guidelines or code of ethics for members of the ownership entity and other civil servants serving as SOE
board members could be developed by the co-ordinating or ownership entity in this regard. These
Guidelines or code of ethics should also cover what confidential information can be passed on the state
from these directors.

63. Some countries have decided to avoid nominating or electing any persons from the ownership
entity or other civil servants on SOE boards. This aims at limiting conflicts of interests that might arise and
at depriving very clearly the government from the possibility to directly intervene in the SOE’s business or
management. This could also avoid the state or the government to be wrongly perceived as directly
responsible if things go wrong. In this case, it is even more important that the co-ordinating or ownership
entity participates actively in the nomination of board members.

64. G. The government should not be involved in the day-to-day management of SOEs and
allow them full operational autonomy to achievetheir defined objectives.

65. The clear definition of the ownership strategy, its consistent implementation by the ownership or
co-ordinating entity, structured board nomination processes as well as a focus on the effective exercise of
ownership rights per se should allow the State to be an active owner without undue interference with the
management of SOESs.

66. In this respect, the ownership or co-ordinating entity’s ability to issue direction to the SOE or its
board should be limited to strategic issues and policies. Any direction given by the ownership or co-
ordinating entity should be publicly disclosed and clear limits should be specified regarding which areas,
types of decision and/or significance of transactions for which the ownership or co-ordinating entity is
competent to give instructions or comments, or request information. They should also define the required
procedures and media for such intervention.
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67. H. The co-ordinating or ownership entity should represent the state as an active owner and
exer ciseitsowner ship rightswithin the legal structure of each company.

68. To avoid undue political interference or passive state ownership, it is important for the co-
ordinating or ownership entity to focus on and limit itself to effectively exercising ownership rights. The
State as an owner should in many cases conduct itself as any major shareholder when it isin a position to
significantly influence the company, or as an informed and active minority shareholder as appropriate. It
would be well advised to exercise itsrightsin order to protect its ownership and optimise its value.

69. As defined by the OECD Principles of Corporate Governance, four of these basic rights are: (i) to
participate and vote in shareholder meetings; (ii) to obtain relevant and sufficient information on the
corporation on a timely and regular basis; (iii) to elect and remove members of the board; and (iv) to
approve extraordinary transactions. These are four basic rights that the co-ordinating or ownership entity
should exercise fully and judicioudly, as this would allow it the necessary influence on SOEs without
infringing on their day-to-day management. The effectiveness and credibility of SOE governance and
oversight will, to a large extent, depend on the ability of the ownership entity to make an informed use of
its shareholder rights and effectively exercise its ownership functionsin SOEs.

70. An ownership entity has to include other competencies than the ones normally available in the
civil service. To be able to fulfil its function, the co-ordinating or ownership entity should thus include
professionals with experience in carrying out fiduciary responsibilities and relevant competencies in law,
finance, economics and general management. Such professionals must also clearly understand their roles
and responsibilities as civil servants as well as with respect to SOEs. In addition, the ownership entity
should include competencies related to the specific obligations that some SOEs under their supervision are
required to undertake in terms of public service provisions. The co-ordinating or ownership entity should
also have the possibility to have recourse to outside advice and to contract-out some aspects of the
ownership function, in order to exercise the State’'s ownership rights in a more efficient, expert and
informed manner. They could, for example, resort to specialised service providers for carrying out
evaluation, active monitoring, or proxy voting on its behalf if it deems this necessary and appropriate.

71. The co-ordinating or owner ship entity hasa primary responsibility in:
72. 1. Participating in general shareholder s meetings and voting the state shares;
73. The state as an owner should fulfil its fiduciary duty by exercising its voting rights, or at least

explain if it does not do so. The State should not find itself in the position of not having reacted and
effectively influenced major decisions taken by SOEs, depending on its stake as a shareholder.

74. For the state to be able to express its view on issues submitted for approva at shareholders
meetings, it is necessary that the co-ordinating or ownership entity organises itself to be able to present an
informed view on these issues and articulate it to SOE boards via the AGM.

75. It is important to establish