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The number of public firms in the United States has halved since the beginning of
the twenty-first century, causing consternation among corporate and securities law
regulators. The dominant explanations, often advanced by Securities and Exchange
commissioners when considering policy initiatives, come from over- or under-regulation of
the stock market. The central legal explanation is that the heavy burden of corporate and
securities law has made the cost of being public too high. Conversely, goes the second legal
explanation, capital-raising rules for private firms were once very strict but have loosened
up. Private firms can now raise capital nearly as well as small- and medium-sized public
firms. Private firms are displacing public ones. Either way, these views see legal
imperatives as explaining the sharp decline in the public firm.

We challenge the implications of this thinking. While the number of firms has
halved, public firms’ economic weight has not halved. To the contrary, the public firm
sector has held steady by every other measure for the past quarter-century and, for several
central qualities, has become much bigger: profits are up greatly over the past three
decades, the market value of the public sector is also up greatly, and its revenue, investment,
and employment are all steady. Profits and stock market capitalization have grown faster
than the economy, while revenues and investment have kept up with the economy’s growth.
We emphasize that public firm profits have doubled by most measures and now make up
more than 6% of the country’s GDP. This doubling has not been stressed in prior work
looking at the declining number of public firms and this doubling has implications about
what really is happening in the public firm sector, which we consider next.

The second challenge we pose is whether the explanation for the changing
configuration of the public firm sector lies primarily in corporate and securities law’s
burdens. In other policy circles—at the Federal Trade Commission or the Justice
Department’s Antitrust Division, for example—policymakers ask why American industry is
so much more concentrated now, with fewer firms in most industries today than there were
at the end of the twentieth century. Yet these policymakers—and their academic
correlates—bring forward industrial organization and antitrust explanations, not
corporate or securities regulation. Little crossover exists between these two policymaking
circles, one focusing on corporate and securities regulation (the SEC) and the other on
competition (the FTC). We bring forward real economy changes that could readily explain
the reconfiguration of the American public firm sector to one that is more profitable, more
valuable, and with bigger but fewer firms. These real economy developments largely tie to
industrial organization via changes in the efficient scope and size of the firm (according to
much academic analysis) or changes in antitrust enforcement (according to common
progressive political views). In a single article, this explanatory effort can only be
exploratory. We build a baseline: There are fewer firms, but the firms are much more
profitable, bigger, and often in more concentrated industries. We show why the legal
explanation is unlikely to be the complete story for the package of changes over the past
quarter-century and plausibly not even the most important one. Corporate policymakers
should adjust appropriately.
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INTRODUCTION

A major long-term strength of the American economy has been its deep capital
markets and its concomitant capacity to rapidly grow firms. An entrepreneur lacking
capital but with an idea, an invention, or a new technology can raise much money
rapidly in public stock markets. The economy develops, and consumers are better off.
A new but risky technology with a high potential payoff for consumers, investors, and
the economy if it succeeds can, in this positive vision, often be financed by public stock
markets but not by banks or via other private financial channels. Public stock markets
can diversify large risks that private capital markets cannot. That capacity facilitates
greater investment and innovation, by providing capital to smaller and younger
companies with novel products and services that disrupt and challenge encrusted, less
vigorous firms. At the same time, ordinary investors obtain higher returns by investing
in the stock market than by, say, depositing their money in a savings bank, and they can
usually sell their investments easily when they need to.

Analysts and policymakers worry that this positive process is waning. In 1996
there were more than 7,000 public firms; by year-end 2022 that number had dwindled
nearly to half, to fewer than 4,000. Fewer private firms went public. Many already-
public firms disappeared—rvia merger, going private, or failure—but were not replaced.

The diminishing number of firms in the public sector is undeniable and we
confirm the precipitous fall. Private firms that once went public in droves have done so
only sporadically in recent decades, with only occasional “good” years when many
private firms go public. 2021 was a good year; 2022 was a “bad” one, with very few
initial public offerings of stock by private firms. Private firms are staying private. In
this widely-shared dyspeptic perspective, a foundation of American economic success
and people’s well-being is weakening.'

! A recent instance of a public business figure, Jamie Dimon, the CEO of JPMorgan Chase, lamenting the
weakening of the U.S. stock market in his letter to shareholders, in the section on “Shrinking Public Markets,” he reports
a “diminishing role of public companies in the American financial system. From their peak in 1996 at 7,300, U.S. public
companies now total 4,300 . . . . The trend is serious and [regulation may be the main cause]. Is this the outcome we
want?” Moreover, “the pressures to retreat from the public market are mounting . . . .” The author noted the many
disturbances executives often report for public markets: too much corporate governance pressure (“a negative trend”);
proxy advisors’ misguided actions and undue influence, the pressure to split the chair and CEO roles; quarterly reporting.
JPMorgan Chase & Co., Chairman & CEO Letter to Sharecholders, Annual Report 2023,
https://reports.jpmorganchase.com/investor-relations/2023/ar-ceo-letters.htm.

Such views seem to be widespread among American executives. Perhaps the pressures are indeed pernicious.
But we show in this Article that despite these pressures, public firm corporate stock value has increased dramatically as
has public firm profit as a portion of GDP. And during the same period from 1996 onward that the JPMorgan Chase
CEO laments a decline in the number of public firms, total public firm employment, investment, and revenue held steady.


https://reports.jpmorganchase.com/investor-relations/2023/ar-ceo-letters.htm
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The proposition that public firms are disappearing—that the sector’s weight in
the economy is diminishing—follows easily from the near halving of their number. But
it’s a step that should not be taken. The number of firms has declined, precipitously.
But their collective economic weight is not falling. By multiple measures, the public
firm sector is as important as ever. Public firms generate more profit than ever. They
are much bigger on average now than before, and are concentrated in more industries.
Total sales, investment, and employment have held steady for the past quarter-century,
growing as fast as the economy has been growing.

Thus, properly analyzed, we have fewer firms but collectively they are no less
important economically than before. Three major reconfigurations have occurred,
roughly simultaneously: profits have doubled, as has their stock market value, and the
number of firms has halved. The persistence in their overall economic weight and
profitability leads us to reassess the power and meaning of the legal explanations for
the decline in number. American corporate and securities law is in fact supporting as
much, or more, economic activity as ever. We emphasize the doubling of public firm
profits. This doubling has not been emphasized in prior work and has strong
implications for how to weight explanations as to what is happening in the public firm
sector. If the public sector were suffering from irresponsibly increasing burdernsome
pressure, we would not expect to see profits doubling.

The explanations given in corporate policymaking legal circles—often by
Securities and Exchange Commissioners considering policy initiatives—come from
corporate and securities law regulation. Corporate and securities law has made the legal
burdens of being public too heavy, it’s said. And private capital-raising rules have
loosened up enough over the decades such that private firms as well as small- and
medium-sized public firms can raise capital. In some critics’ and policymakers’
thinking, the rules have loosened up too much.

We then consider whether these legal explanations should continue to be as
central to understanding why we have fewer public firms. Others have challenged the
strength of the overregulation thesis, showing its inconsistencies and weaknesses, but
without offering an alternate explanation for the quarter-century decline from more than
7,000 public firms to fewer than 4,000.

We bring forward new data—especially on profitability—and an alternative
explanation. The actual changes in the public firm sector—fewer firms, but a sector that
is more profitable and more valuable—can be well-explained by real economy changes
in recent decades that have little to do with securities regulation. We push forward four
plausible Real Economy explanations, focusing first on the likelihood that industrial
organization changes affected the number of firms, not corporate law changes. We then,
second, examine (and reject as sufficiently strong) whether a technological shift
temporarily boosted the number of public firms decades ago with the numbers then
reverting to the lower long-run level. Third, we look at whether governance changes in
public and private firms induced fewer small public firms. And lastly we consider

If the decline in the number of firms is given by executives and others as reason to be especially wary of the negative
regulatory and other pressures on the public firm, then these other increases and stability of profit, value, revenue,
employment, and investment should be a reason to be less concerned about these pressures’ severity.
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whether the impact of international competition wounded small public firm
manufacturing enterprises, driving them to merge or go out of business.

Full analysis of these real economy explanations will require multiple
researchers’ efforts. We set forth a framework for why real economy shifts—or some
of them—better explain this package of public firm changes than the ascendant Legal
Explanations, and we bring forward some evidence fitting better with the industrial
organization explanation than with any of the Legal Explanations. The Legal
Explanations can explain some of the changed structure of the public firm sector but
not all of it, and maybe not even its most important features, like the doubling of public
firm aggregate profit. Its partial relevance cannot be denied, but its dominance should
be challenged, and we challenge it here.

We advance industrial organization hypotheses. These hypotheses come in two
major varieties—one is that antitrust enforcement has weakened, allowing more
mergers and concentration than before. This is a policy perspective popular in many
public, political, and media circles, but one that is less vigorously supported in academic
industrial organization work. The 1.O. Hypothesis’s second variety is that economies
of scale and similar changes have made size more important in many industries, pushing
for fewer firms than before. This structural perspective is supported more strongly in
academic industrial organization work than in policy circles.

Consider that in other Washington policy circles—at the Federal Trade
Commission and the Justice Department’s Antitrust Division—policymakers focus on
the increased concentration—fewer firms—in many industries in the United States
during recent decades. These policy circles contemplate phenomena tightly connected
to the SEC focus on the declining number of firms. But little crossover exists between
these two policymaking groups, even though the two talk about largely the same
phenomenon. Industries have concentrated with fewer, albeit larger and more profitable
firms in industry after industry. That concentration usually entails that the number of
public firms decrease, often by merger. Thus, in one part of Washington, Legal
Explanations emanating from corporate securities law dominate, while in another part
of Washington, Industrial Organization Explanations dominate. Both cannot be
dominant.

% sk sk

In Part I, we set forth the problem to explain and the ascendant explanations in
corporate and financial circles. The problem to explain is the halving of the number of
public firms since the mid-1990s. The ascendant explanation in corporate policy and
academic circles is the Legal Explanations. Corporate securities law shoulders the
blame.

The Legal Explanations come in two varieties. The first variety is that the legal
burdens of being a public company, especially after the Sarbanes-Oxley regulations of
2002, are too costly for many firms, so they stay private. The second variety is that
private firms can now raise capital more easily than they could in the twentieth century.
Hence, they have less reason to incur the burdens that come with registering with the
authorities as a public firm. One variety of the Legal Explanation has law constraining
public firms, while the other has it boosting private firms. We examine all SEC
commissioners’ statements on the issue from the past decade to show that they explain
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the declining number of public firms with one variety of Legal Explanation or the other.
While these two explanations vie for allegiance inside corporate circles, the two have a
basic feature in common. They each see corporate securities law as the dominant driver
for the declining number of public firms, not Industrial Organization.

Part I is the center of this Article. There we go deeper into what is happening to
our public firms. It’s natural to think that fewer public firms and a growing large firm
private market mean that we are getting a smaller sector of publicly-traded firms (as
opposed to more small private firms being concentrated into larger private firms). The
idea that the public firm sector is shrinking is a natural corollary of the diminishing
number of firms, especially if the public firm were no longer the best place for much
economic activity. But that idea of a weakening, shrinking public firm sector should not
define the problem, because it is incorrect. If public firms became poor places to do
business because of legal burdens, then the total profitability of the public firm sector—
and not just the number of firms—should be shrinking as well. But profits are not
declining. Profits have doubled and the total value of the entire stock market rose
steeply during the very years that the number of firms was declining.

To repeat, the total profit of public firms—however measured, and there are
multiple ways to measure public firms’ profits—has increased over the decades, despite
their declining number. And those profits are increasing faster than the economy is
growing. By this measure—its rising profits—the public firm sector is becoming
economically much more important. Meanwhile, other measures—like revenue,
investment, and employment—have held steady. These measures have not halved, like
the number of firms. But these results—especially rising profits—fit awkwardly with
the ascendant Legal Explanations, which posit that being a public firm has become more
expensive, while being a private firm is thought to be more economical. Yet, if
burdensome regulation were the driving force (or if eased regulation of private firms
made it a comparatively better place to do business), then the public firm would have
become a poor place to do business, and that should have led to weakened profits and
anemic stock market value. But it has not. Something is making the public firm sector
more valuable and more profitable than ever.

It’s plausible that the last quarter-century has been characterized by a package of
three interrelated industrial organization changes happening simultaneously—more
profit, more value, and a diminishing number of public firms. We consider explanations
for this plausible package of changes in Part III.

That is, the American public firm sector was transformed in the past quarter-
century. That transformation entailed a package of three simultaneous changes: fewer
firms, more profitable firms, and more valuable firms. These three changes happened
roughly simultaneously. The focus of legal analysis has been on a single change, the
move to “fewer firms.” But consider the possibility that the three constitute a single
transformation of the public firm sector. If they are each part of a single process, then
analysis should explain the triumvirate as a package. The Legal Explanations cannot
explain the package. We bring forward Real Economy, industrial organization
explanations that can reveal what is going on.

True, perhaps this triumvirate of public firm transformations is severable, with
each having a different cause. That is, we seek to explain the package of profits, size,
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and fewer firms. But perhaps the fewer firms’ aspect has nothing to do with rising
profits and rising value. If severable, the Legal Explanations potentially have good
explanatory power. But we show that even here Real Economy forces could explain the
diminishing number of firms alone, although our current understandings and evidence
do not allow a sharp weighing of each explanation’s impact.

Our main purpose in this Article is to show in Part II that by measures other than
a raw count, public firms’ economic weight has not lightened and that corporate and
securities market regulators should accordingly reassess their basic views of public firm
shrinkage. Our secondary purpose is to outline a research agenda of how real economy
forces can explain the package of public firm changes we document in Part II and how,
in Part III, the current evidence supports these Real Economy Explanations. And then
in Part IV, we consider the ramifications for SEC policy thinking if these Real Economy
Explanations are dominant.

SEC policymakers seem to measure the strength of the public firm sector by the
number of firms and worry about the downward trend. But when assessing whether
regulation is too burdensome, policymakers should focus not just on the number but on
the metrics we bring forward—profitability, size of the stock market, revenues,
investment, and employment. And if the reason for the declining number of public firms
largely comes from the Real Economy Explanations, then the SEC has less reason to
reduce protective regulation for public firm investors. Currently, policymakers infer
from the diminishing number of firms that their regulation is too tight. But if instead an
1.O. Explanation is the dominant force that’s reducing the number of firms, that
inference about the impact of legal regulation is incorrect, or weak. Securities regulation
might be just right, and not too tight. Or ill-considered here and there, but not a
particularly big problem.

k ok 3k

We then conclude. Corporate law policymakers and analysts have been
apprehensive for years about the declining number of public firms. It’s natural for
lawyers to emphasize legal explanations for phenomena. While regulation surely plays
arole, an Industrial Organization idea explains important trends in public firms that the
Legal Explanation cannot explain. It fits better with the fact that the number of public
firms is halving, while their profits, revenues, and investment are not halving—and in
the case of aggregate profits, rising dramatically. The public firm sector is not becoming
a scorned place to do business—it is growing. It’s achieving this growth with bigger,
more profitable firms in more concentrated industries.

I. THE PROBLEM TO EXPLAIN: THE DECLINING NUMBER OF PUBLIC FIRMS

A. Half as Many Public Firms By Year-End 2022

The number of public firms halved in the past 25 years. During the same time,
the number of initial public offerings—when previously privately-owned firms sell
their stock to distant, public stockholders—also declined.
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These are worrisome developments for the American economy, according to
many. Representative analyses plead for a “wake-up call for America” because of a
“decimation of the U.S. capital markets structure [and a] demise of the IPO market,”
that led to “the systemic decline in the number of publicly listed companies.”? Jamie
Dimon’s 2023 JPMorgan Chase letter to shareholders laments “shrinking public
markets” and the “diminishing role of public companies. . . . From their peak in 1996
at 7,300, U.S. public companies now total 4,300. . . . The trend is serious. . . . Is this the
outcome we want?”?

The stock market has long been a central engine of American economic
development and opportunity because it “encourages entrepreneurship, facilitates
growth, creates jobs, and fosters innovation, while providing attractive opportunities for
investors to increase their wealth and mitigate risk,” says one SEC commissioner.* By
facilitating healthy risk-taking, says another commissioner, it “allows more creativity
... [and] brings a dynamism to our economy that’s necessary for the economic growth
we have enjoyed over much of the course of our history.” It does this by allowing
investors to diversify their investments among many firms, which allows risky firms to
move forward because no investor has all its wealth tied up in a single firm. Lastly,
because the average middle-class person with some savings can invest in the stock
market—directly or through a pension plan or mutual fund—the public stock market
allows these Main Street investors to share in companies’ growth and success.® More
Americans sense that they have a stake in business via the stock they own, historically
making for more political and social stability. If the public firm has become an
endangered economic species—as many say it has—these advantages are all
diminished. Or lost.

Is the public firm an endangered species? Figures 1 and 2 suggest that it is.

? David Weild & Edward Kim, Market Structure Is Causing the IPO Crisis—and More (Grant Thornton, Capital
Markets Series, June 2010), https://staticl.squarespace.com/static/61677f793dad743517bba88e/
t/61ba601e1bb50267¢ce96348d/1639604255483/Market-structure-is-causing-the-IPO-crisis-June-2010.pdf (report
based on discussions with “current and former SEC senior staffers, investment bank executives and the venture capital
community,” with the report’s work said to have “conclusions [that] gained favor with the financial news media and
with members of Congress”). Or consider mainstream media: “The publicly traded company is disappearing,” boldly
begins an October 2023 article in The Atlantic. Rogé Karma, The Secretive Industry Devouring the U.S. Economy, THE
ATLANTIC, Oct. 30, 2023.

3 See supra note 1.

4 Michael S. Piwowar, Comm’r, SEC, Opening Remarks at SEC-NYU Dialogue on Securities Market
Regulation: Reviving the U.S. IPO Market (May 10, 2017), https://www.sec.gov/news/speech/opening-remarks-sec-
nyu-dialogue-securities-market-regulation-reviving-us-ipo-market.

> Hester M. Peirce, Comm’r, SEC, Remarks at the 38th Annual Northwest Securities Institute CLE at the
Washington  State  Bar  Association:  Tossing Fish and Catching Capital (May 4, 2018),
https://www.sec.gov/news/speech/speech-peirce-050418.

¢ Elad L. Roisman, Comm’r, SEC, Remarks at SEC Speaks: Encouraging Smaller Entrants to Our Capital
Markets (Apr. 8, 2019), https://www.sec.gov/news/speech/speech-roisman-040819; Jay Clayton, Chair, SEC, Remarks
at the Economic Club of New York (July 12, 2017), https://www.sec.gov/news/speech/remarks-economic-club-new-
york.


https://static1.squarespace.com/static/61677f793dad743517bba88e/
https://www.sec.gov/news/speech/opening-remarks-sec-nyu-dialogue-securities-market-regulation-reviving-us-ipo-market
https://www.sec.gov/news/speech/opening-remarks-sec-nyu-dialogue-securities-market-regulation-reviving-us-ipo-market
https://www.sec.gov/news/speech/speech-peirce-050418
https://www.sec.gov/news/speech/speech-roisman-040819
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1. Sharply declining number of public firms. Figure 1 shows the sharp decline in
the number of public firms, from 7,000 in 1996 to about half that number by 2022.”
That decline leveled off by 2013.

2000 3000 4000 5000 6000 7000

1000

Figure 1. Declining number of public Figure 2. Declining number of IPOs,
firms, 1990-20223 1990-2022°

The number of public firms dropped from a 1996 highof = The number of private firms making an initial public
more than 7,000 to fewer than 4,000 by 2013 and stayed  offering of their stock dropped from a 1996 high of
roughly at the lower level since, with a slight bend about 700. Figure 2 shows the trendline for IPOs
upward after 2019. The trendline from the 1996 peak  from 1996 onward.

shows a halving of the number of public firms by 2022.

2. The dearth of IPOs. The number of initial public offerings of stock by private
companies also plummeted from its 1996 high, and our Figure 2 replicates this common
finding.

Some public companies fail, go bankrupt, shrink, remove themselves from the
stock market, or are acquired. But then other, fresher, newer private companies grow,
sell their stock to raise capital, and join the roster of public companies. Amazon was a
private company for several years, went public in 1997, and its stock market
capitalization now makes it one of the largest American companies. '

7 Scaling that multi-decade decline to America’s growing population or our growing economy would render
the decline even steeper.

8 Our sample consists of public firms with ordinary common shares included in both Compustat, provided by
S&P GLOBAL MARKET INTELLIGENCE, and CRSP, provided by the Center for Research in Security Prices. ADRs
(American Deposit Receipts, via which foreign stock trades in the U.S.), real estate investment trusts, closed-end funds,
trusts, and shares of beneficial interest are excluded from our analyses throughout. As is standard in finance, the sample
aggregates listings on the New York Stock Exchange, the American Stock Exchange, and NASDAQ. It doesn’t include
the small handful of companies (about 1% of the total) that trade on regional exchanges.

° The IPO data comes from Jay P. Ritter’s IPO database at https://site.warrington.ufl.edw/ritter/ipo-data/. A new
channel for going public has emerged. Some public companies are organized with no operations. Their purpose is to
acquire a private company. “Special purpose acquisitions corporations,” or SPACs, became prominent in financial
media. They acquired about 150 private firms in 2020 and 2021 but do not fall into the standard IPO data, and amounted
to 300 “IPO-substitutes” for the total period. Including them would only dampen the downward trend but not reverse it.
Results are summarized in the Appendix. Their rise does not explain the decline in IPOs well: SPAC acquisitions
substitutes for IPOs, but they only became substantial in 2020, at the same time that the IPO numbers kicked up again.

107.e., Amazon has issued 10.2 billion shares of stock. The stock traded at $128 per share at the close of trading
on September 2, 2022. Amazon’s stock market capitalization was 10.2 billion x $128, or $1.3 trillion.


https://urldefense.proofpoint.com/v2/url?u=https-3A__site.warrington.ufl.edu_ritter_ipo-2Ddata_&d=DwMFaQ&c=WO-RGvefibhHBZq3fL85hQ&r=IZop8yqy7BNf4vHhwe08scTU9wwyVT52uUhoIsSFbEI&m=Zpd3Ee6y0P2C8R2qvFZcSV3vyBnXcIoSqeErSSsErUlgfAyrzH23T_pO-m1xXo7i&s=QEdAl3M6m5IURpHPcOg0FgF42XxpSCUYIda1yk-VpBI&e=
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The number of IPOs declined in the past quarter-century, albeit with a short burst
in 2021 that either reversed the trend or was a temporary respite (because IPOs nearly
disappeared in 2022).!"

We thus confirm the trends shown before in academic and policy work: a
declining number of public firms and a decreasing number of IPOs. Figure 1 illustrates
the former, Figure 2 the latter. We next look at the dominant explanations.

B. Ascendant Explanations: Corporate Securities Law and the State
of the Stock Market

Two regulatory explanations for the declining number of public firms dominate.
One is that going public is too costly, especially after Sarbanes-Oxley’s intense
regulatory additions in 2002. Younger, smaller firms, it’s said, do not want to absorb
those costs and are deterred from going public. Influential financial media excoriate
Sarbanes-Oxley and its purportedly negative impact on the public firm.!2

The second corporate securities law explanation is that the SEC has eased
burdens on private capital-raising so that private firms now can raise capital almost as
easily as small public firms and can do so without the burdens of being public.

In addition, there is a finance explanation for the level of IPOs: when stock prices
are high relative to other financing channels, private stockholders sell and thereby swell
the number of public firms; when stock prices are low, they bide their time, and the
number of public firms stagnates.

Discussion follows.

1. Overregulation, especially via Sarbanes-Oxley. In the twenty-first century’s
early years, the overregulation thesis was commonly voiced, and the thesis prominently
continues today. "

" Jay R. Ritter, Initial Public Offerings: Updated Statistics, June 30, 2022,
https://site.warrington.ufl.edu/ritter/files/IPO-Statistics.pdf; Corrie Driebusch, IPO Market Faces Worst Year in Two
Decades, WALL ST. J., Aug. 22, 2022.

12 John Berlau & Josh Rutzick, The 20-Year Experiment Holding America Back, WALL ST. J., July 29, 2022,
www.wsj.com/articles/the-20-year-experiment-holding-the-u-s-back-sarbanes-oxley-corporate-reform-bush-
entrepreneurs-investors-fraud-business-11659044813?mod=opinion_lead pos5. See also Stephen M. Bainbridge,
Sarbanes-Oxley § 404 at Twenty, _ BUS.LAW. __ (forthcoming).

This view of Sarbanes-Oxley and overregulation has been countered. Brian R. Cheffins, Rumours of the Death
of the American Public Company are Greatly Exaggerated, 40 COMPANY LAW. 1, 6 (2019); John C. Coates, 1V, The
Promise of Sarbanes-Oxley, 21 J. ECON. PERSP. 91 (2007); Christian Leuz, Was the Sarbanes-Oxley Act of 2002 Really
this Costly? A Discussion of Evidence from Event Returns and Going-Private Decisions, 44 J. ACCT. & ECON. 146
(2007); Christian Leuz et al., Why Do Firms Go Dark? Causes and Economic Consequences of Voluntary SEC
Deregistrations, 45 J. ACCT. & ECON. 181, 192 (2008).

13 See, e.g., William J. Carney, The Costs of Being Public After Sarbanes-Oxley: The Irony of “Going Private,”
55 EMORY L.J. 141 (2006); Ellen Engel, Rachel M. Hayes & Xue Wang, The Sarbanes-Oxley Act and Firms’ Going-
Private Decisions, 44 J. ACCT. & ECON. 116 (2007); Leslie B. Fletcher & Morgan P. Miles, The Law of Unintended
Consequences: The Effects of the Sarbanes-Oxley Act on Venture Funding of Smaller Enterprises, 8 J. PRIVATE EQUITY
70 (2004); Dale A. Oesterle, The High Cost of IPOs Depresses Venture Capital in the United States, 1
ENTREPRENEURIAL BUS. L.J. 369, 370 (2006); Stephen J. Redner, Thinking of Going Public? Think Twice, Then Read
the Sarbanes-Oxley Act of 2002, 6 J. SMALL & EMERGING BUS. L. 521, 523-27 (2002); Ivy Xiying Zhang, Economic
Consequences of the Sarbanes-Oxley Act 0f 2002, 44 J. ACCT & ECON. 74 (2007). But see Paul Rose & Steven Davidoff
Solomon, Where Have All the IPOs Gone? The Hard Life of the Small IPO, 6 HARV. BUS. L. REV. 83 (2016). British


https://site.warrington.ufl.edu/ritter/files/IPO-Statistics.pdf
http://www.wsj.com/articles/the-20-year-experiment-holding-the-u-s-back-sarbanes-oxley-corporate-reform-bush-entrepreneurs-investors-fraud-business-11659044813?mod=opinion_lead_pos5
http://www.wsj.com/articles/the-20-year-experiment-holding-the-u-s-back-sarbanes-oxley-corporate-reform-bush-entrepreneurs-investors-fraud-business-11659044813?mod=opinion_lead_pos5
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Going public is not cheap. Paying professionals to assemble regulator-required
financial statements every three months is only the beginning. The securities laws’
mandated disclosure for public companies induces firms to signal to private competitors
how valuable the public firm’s technologies and strategies are. Private (and public)
competitors can imitate profitable strategies. And securities and corporate lawsuits are
common for public companies. A former SEC commissioner contends that “today such
litigation is less of a risk and more of a certainty.... [S]hareholder litigation surrounding
initial public offerings has become even more top of mind for companies considering
going public.”!'* Senior management fears disruptive litigation, and those fears alter
their strategic vision, often for the worse.

Better, in this overregulation view, to stay private, if possible.

The overregulation thesis was boosted by many in the early interpretations of the
Sarbanes-Oxley Act of 2002. With that statute, Congress responded to scandals at Enron
and WorldCom with new requirements for public companies. Among the most
discussed was the costly control systems the law required to avoid accounting fraud,
even when the risks of fraud were modest. Since private firms did not face these costs,
the purported advantages of being public had to be high to justify going public.'® The
broad trends in the number of firms and density of IPOs in Figures 1 and 2 fit the over-
regulation thesis awkwardly, at best. Although the number of firms halved since their
1996 high-water mark and stayed roughly flat since 2013, these two breakpoints do not
correspond to rising or declining securities regulation. The major corporate regulatory
shock of recent decades was the 2002 Sarbanes-Oxley Act. But the number of public
firms was sharply declining before then, and the number of [POs actually rose in the
few years after the Act’s 2002 passage. These time series do not support the over-
regulation thesis but they do support commentators who analyzed that Act as unlikely
to have the negative impact ascribed in the media and some academic circles.'

2. Relaxed regulation of private capital flows. Meanwhile, astute analysis
showed that paths to capital raising that were once closed for private companies opened
up over the decades.!” Private firms in need of capital no longer have to raise that capital
in public stock markets.

authorities have similar worries. See Brian R. Cheffins & Bobby V. Reddy, Will Listing Rule Reform Deliver Strong
Public Markets for the UK? 86 MODERN L. REV. 176 (2023) (“Amidst claims Britain’s stock market has been ‘fading
away’...”).

14 Roisman, supra note 6 (emphasis added).

15 See sources cited supra note 13. Entrepreneurs could prefer to keep their businesses private for reasons apart
from regulation. Public company executives are subject to financial, social, and psychological pressures that private
company executives can avoid. Private company executives often have more autonomy and privacy. Conversely, some
executives, like Elon Musk, may prefer the notoriety from running a public company.

16 Cf. sources cited supra note 13. True, overregulation adherents could ascribe the decline in the number of
firms to a baseline of too much securities regulation, litigation, and enforcement that dates back to the 1930s’ passage
of the two major securities acts. Sarbanes-Oxley, in this view, was incremental to the baseline, but it’s the baseline that
counts. We do not seek to counter this broader view. Instead we seek to show that (i) descriptively the public firm has
as much or more weight in 2022 as it did in 1996 and (ii) the trends surrounding the change in the numbers of firms, the
numbers of IPOs, and the level of profitability are not in themselves supportive of the overregulation thesis and one
would be mistaken to use these numbers as evidence of a weakening public firm sector.

17 John C. Coffee, Gone with the Wind: Small IPOs, the JOBS Act, and Reality, CLS Blue Sky Blog, Feb. 1,
2013, https://clsbluesky.law.columbia.edu/2013/02/01/gone-with-the-wind-small-ipos-the-jobs-act-and-reality/;
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The Securities and Exchange Commission requires a firm to register as a public
firm once it has more than a threshold number of stockholders. In 1982, the SEC eased
that threshold.'® In subsequent years, Congress and the SEC further expanded this
category of firms that need not register as public firms.' Proponents of the importance
of this deregulation thesis see private firms as better able to raise capital while
remaining private. So these firms choose not to incur the added regulatory costs of being
a public firm.

Collectively, we’ll call these two regulatory ideas the corporate and securities
“Legal Explanations.” In the past decade, 13 of the 17 SEC commissioners spoke on
the declining number of public firms. These viewpoints are detailed in Appendix Table
1A. All who spoke advanced some form of the Legal Explanation, with about half of
them finding the first legal explanation—overregulation of public firms—to be
important, while about half found the deregulation of private equity flows central.?
Republican commissioners emphasize the regulatory burdens on the public firm.
Democratic commissioners emphasize loosened regulation on private firms.?! While
the two seem at loggerheads, they have much in common. Both put corporate securities
law front and center as explaining the declining number of public firms.

Cheffins, supra note 12, at 14: Elisabeth de Fontenay, The Deregulation of Private Capital and the Decline of the Public
Company, 68 HASTINGS L.J. 445 (2017); George S. Georgiev, The Breakdown of the Public-Private Divide in Securities
Law: Causes, Consequences, and Reforms, 18 N.Y.U. J.L. & BUS. 221, 224-25, 264 (2021) (deregulatory cascade);
Committee on Capital Markets Regulation, Interim Report (2006). See supra sources cited in note 13.

18 Regulation D, Rule 504, 17 C.F.R. § 230.504. However, we are unaware of any tallying of how much money
was freed for investment by this loosening. Much of the private investment flow still comes from institutional investors,
we understand, and they were exempt before the rules changed.

19 National Securities Markets Improvement Act of 1996, 1996 Enacted H.R. 3005, 104 Enacted H.R. 3005,
110 Stat. 3416; Michael Ewens & Joan Farre-Mensa, The Deregulation of the Private Equity Markets and the Decline
in IPOs, 33 REV. FIN. STUD. 5463 (2020) (attributing a central role to the decline in IPOs to the National Securities
Markets Improvement Act of 1996—a major deregulation of private stock investments). Jumpstart Our Business Startups
Act (“JOBS Act”), Pub. L. No. 112-106, § 501; Fixing America’s Surface Transportation Act (“FAST Act”), Pub. L.
No. 114-94.

The better flow of private capital to private firms mitigates the economy-wide costs of burdensome regulation.
Even if smaller public firms are burdened, private firms can now better step in to take their place.

20 Only one commissioner pointed to an 1.O. Hypothesis as important (although presumably others considered
that possibility). Allison Herren Lee, Comm’r, SEC, Remarks at The SEC Speaks in 2020: Investing in the Public
Option: Promoting Growth in Our Public Markets (Oct. 8, 2020), https://www.sec.gov/news/speech/lee-investing-
public-option-sec-speaks-100820 (“Some research suggests that small companies may find it more beneficial to be
acquired by a larger company in the same industry rather than going public; the resulting economies of scale and scope
may produce greater returns than the company could expect to generate organically on its own.”).

Commissioner Robert Jackson advanced a thesis based on the organization of the IPO industry. Firms pay a
fixed rate when going public, typically 7% of the value of the stock sold. This rate is not negotiated but can be seen as
arising from investment bank cartel pricing. This fee, which applies only to the shares being offered, is smaller than
what is paid to manage the sale of the entire firm. Robert J. Jackson, Jr., Comm’r, SEC, Remarks at the Greater Cleveland
Middle-Market Forum: The Middle-Market IPO Tax (Apr. 25, 2018), https://www.sec.gov/news/speech/jackson-
middle-market-ipo-tax; Hsuan-Chi Chen & Jay R. Ritter, The Seven Percent Solution, 55 J. FIN. 1105 (2000). A related
idea is that with the concentration of investment in big investment houses—BlackRock, Vanguard, Fidelity, and State
Street—the investment houses’ own economies of scale demand that the absolute size of their investments be such a
large portion of the stock of a small, just-recently public firm, that the investment house prefers not to be bothered.
Marshall Lux & Jack Pead, Hunting High and Low: The Decline of the Small IPO and What to Do About It (Harv.
Kennedy School M-RCBG Associate Working Paper Series No. 86, Apr. 2018),
hks.harvard.edu/sites/default/files/centers/mrcbg/working.papers/86_final.pdf.

2! Appendix Table 1A.
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3. How high is the stock market? An additional explanation—popular in financial
circles—is that more firms go public when the stock market’s price/earnings ratio is
high, such that the stock market is a better source of financing for private firms than
loans or private investments. That is, firms finance themselves from competing sources:
bank loans, the bond market, private investors, and the stock market. Sometimes one
source is less expensive, until markets even out prices. When the stock market is a better
source of funding—because investors have pushed up the price of stock while
borrowing is still comparatively expensive—owners of private firms sell stock into the
public stock market. In contrast, when the stock market is low, owners do not want to
give buyers a bargain. They stay private.

Sometimes the entire stock market is attractive, sometimes a particular industry
is. “IPOs come to market when their industry is ‘overvalued’ relative to the rest of the
market.”?* Analysts say that when the stock market appears preferable to private
investors, a window of opportunity opens to sell stock to the public. Those sales then
swell the number of public companies.?> When the stock market is less attractive, fewer
private firms go public, more stay private, and the number of public companies declines.

When is the stock market relatively attractive, compared to financing via private
investment, bank borrowing, or the bond market? Investor sentiment can drive the stock
market up. A bull market values stock excessively. Owners who perceive a window of
opportunity to sell stock at favorable prices will often go public, even if their firm needs
no significant new financing.?*

This Finance Explanation, however, cannot explain the quarter-century decline
in the number of public firms well. From 1996 onward, the stock market’s valuation of
earnings rose overall (although with ups and downs).? That overall rise would, if it
were the only factor in play, have induced more public firms. But in 1996, the number
of U.S. public firms started its quarter-century decline.

The financial valuation trends of the past quarter-century would, if they were the
dominant influence, have predicted and pushed more firms to go public, not fewer.

22 Raghuram Rajan & Henri Servaes, The Effect of Market Conditions on Initial Public Offerings, in VENTURE
CAPITAL CONTRACTING AND THE VALUATION OF HIGH-TECH FIRMS 437, 456 (Joseph McCahery & Luc Renneboog,
eds. 2003) (more IPOs when the already-public firms in that industry have high market-to-book multiples); Tim
Loughran & Jay R. Ritter, New Issues Puzzle, 50 J. FIN 23, 4647 (1995) (IPO volume is highest near peaks in market
price).

2 James C. Brau, Why Do Firms Go Public? in THE OXFORD HANDBOOK OF ENTREPRENEURIAL FINANCE 477—
78 (Douglas Cumming, ed., 2012); Roger G. Ibbotson & Jeffrey F. Jaffe, Hot Issues’ Market, 30 J. FIN. 1027, 1027
(1975) (more firms go public when there’s a “hot issue” market); Scott Orn, What is the IPO Window?, Kruze Consulting
(Feb. 23, 2022), https://kruzeconsulting.com/blog/ipo-window/ (“If the stock market goes up, and people have money
to invest and a greater appetite for risk, the IPO window is open.”); Josh Lerner, Venture Capitalists and the Decision
to Go Public, 35 J. FIN. ECON. 293, 300-04 (1994) (venture capitalists “take companies public when their valuations are
at their absolute . . . peak™); Jay R. Ritter, The Long-Run Performance of Initial Public Offerings, 46 J. FIN. 3, 19-20
(1991) (IPOs are overpriced because, when public stock market investors are overoptimistic about the prospects for
growing private companies, these firms go public to take advantage of the high-price opportunity).

2 See Rajan & Servaes, supra note 22, at 454 (“firm managers and investment bankers will bring IPOs to
market when sentiment is high”). In a perfectly efficient financial market, we note, any advantage in one channel should
lead the other channels to adjust quickly.

%5 Shiller PE Ratio, https://www.multpl.com/shiller-pe (last accessed Sept. 4, 2022).
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Hence, we put the Finance Explanation aside in our investigation. Something must be
offsetting the upward push of the Finance Explanation.?

II. BUT THE PUBLIC FIRM SECTOR HAS NOT HALVED IN PROFITABILITY OR
SIZE

To recap: In Part I, we confirmed the conventional wisdom that the number of
public firms fell precipitously—declining by half in the roughly 25 years since 1996.
And we recapitulated the conventional explanations: burdensome regulation made it too
costly for many firms to go public, and staying private no longer means poor access to
capital. An easy potential implication is that the public firm sector is becoming less
important, or has even been eclipsed.

In this Part II, we challenge the concept that burdens are making the public firm
sector smaller. The public firm sector is not becoming smaller. The public firm’s
business and economic role is as strong as ever. This strength can be seen first in
aggregate data on public firms’ profits, which have more than doubled in the quarter
century since 1996.