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Abstract

The regulation of corporate behaviour has persisted in spite of peaks of neo-liberalism in 
many developed jurisdictions of the world, including the UK. This paradox is described as 
‘regulatory capitalism’ by a number of scholars. Of particular note is the proliferation of 
corporate regulation to govern ‘socially responsible’ behaviour in recent legislative reforms 
in the EU and UK. In seeking to answer the broader question of whether corporate regulation 
indeed effectively governs and moderates corporate behaviour, this paper focuses on the 
nature of corporate regulation. Although different pieces of corporate regulation purport to 
achieve different objectives and impose different types of obligations, this paper offers an 
institutional account of corporate regulation, specifically in relation to the UK’s regulatory 
capitalism, as the UK is typically held up as having a liberal market economy (which is 
broadly similar to the US). We argue that the nature and effectiveness of corporate regulation 
crucially depends on the nature of ‘regulatory capitalism’ in the type of economic order 
under discussion. Hence the study of the UK’s economic order and its efforts in introducing 
corporate regulation to change corporate behaviour holds lessons more generally for 
corporate regulation in economies that share similar features. The examination in this 
article provides an overarching framework for distilling the achievements and limitations 
of corporate regulation in such economic contexts. First, the paper clarifies that regulatory 
capitalism in the UK is characterised by three key tenets which reflect the spirit of the liberal 
market economy embraced here. Over time, gaps have been revealed in the achievements 
of these tenets of regulatory capitalism, particularly in relation to social expectations of the 
regulation of corporate behaviour. These gaps have become the subject of debates in the 
realm of ‘corporate social responsibility’ (CSR), where business, civil society and the state 
frame the expectations of corporate behaviour in contested ways such as in relation to scope, 
motivations, theoretical and practical premises. In the aftermath of the global financial crisis 
2007-9, we observe increasing legalisation in the EU and UK of CSR issues, framed in ‘new 
governance’ regulatory techniques. They hold promise for change in corporate conduct 
through deeper forms of corporate engagement and accountability but they appear at the 
same time relatively undemanding and susceptible to cosmetic compliance. By discussing 
key examples in new corporate regulation reforms in the EU and UK, we seek to understand 
why recent corporate regulation reforms seem to offer mixed and in some cases, relatively 
limited achievements in governing corporate behaviour. We argue that the institutional 
account of corporate regulation continues to be able to explain regulatory weaknesses and 
limited achievements, in spite of the deployment of ‘new governance’ regulatory techniques. 
This is because ‘new governance’ regulatory techniques are implemented within the ethos 
of regulatory capitalism which limits their potential to introduce paradigm shifts. However 
the limitations of these regulatory reforms highlight more sharply the institutional shifts that 
are needed in order to connect the efficacy of corporate regulation with meeting social 
expectations.
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An Institutional Theory of Corporate Regulation 

Iris H-Y Chiu* 

Introduction 

The regulation of corporate behaviour has persisted in spite of peaks of neo-liberalism in many 

global jurisdictions, including the UK. This paradox is described as ‘regulatory capitalism’.1 Of 

particular note is the proliferation of corporate regulation to govern ‘socially responsible’ behaviour 

in recent reforms in the EU and UK.  

The inquiry in this paper is what corporate regulation has achieved over recent decades and 

contributes to the discourse on ‘regulatory effectiveness’. A recent paper in empirical research finds 

that in post-1970 common law countries, corporate regulation is reactive in nature, and has little 

role to play in moderating future corporate behaviour.2 Despite the overall pessimistic finding, we 

observe the indefatigable advancement of corporate regulation, from product liability3 and 

environmental degradation, 4 to the recent surge in corporate regulation dealing human rights, 

corruption and stakeholders.5 Can ‘regulatory effectiveness’ really be dismissed? We recognise that 

regulation can be introduced for a variety of reasons including protectionist purposes6 but we focus 

here on the objective of moderating corporate excesses or changing corporate behaviour.7 Even as 

regulation is susceptible to being captured,8 reactive or weak, many commentators9 continue to 

affirm its importance in meeting public interest objectives, supplying public and collective goods, 

meeting distributive and welfare objectives and responding to the needs of society. 

The precise weighting of regulatory effectiveness is not what this paper sets out to do, rather, we 

argue that an institutional account of corporate regulation is necessary to illuminate the issue of 

regulatory effectiveness in changing corporate behaviour. We seek to give an account of how 

corporate regulation works as an institution of our capitalist tradition, in order to appraise its 

achievements and limitations. The institutional account of corporate regulation also sheds light on a 

number of more specific issues, in particular, the likely ‘effectiveness’ of a new trend in corporate 
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regulation targeted at the ‘social responsibility’ aspects of corporate behaviour,10 and the 

achievements and limitations of new regulatory techniques such as ‘new governance’11 that support 

such regulation. We seek to understand why ‘new governance’ techniques, which have been 

developed with much promise in respect of governing corporate behaviour, have only been 

supported by a track record of mixed results.  

This article defines the scope of ‘corporate regulation’ as law that addresses corporate behaviour 

but not limited to the corporate form or governance. Aguilera et al12 provide a comprehensive 

mapping of the drivers for corporate behavioural change at the levels of the individual, the 

firm/organisation, the national/institutional and the supranational. The range of behavioural drivers 

include individual ethics, organisational pressures and culture, bottom-up third party pressures and 

incentives, law and regulation, and supranational developments such as international codes and soft 

law. Corporate regulation is one but an important driver for change in corporate behaviour.13 

Regulation can, through a variety of techniques,14 incentivise or force changes to corporate 

behaviour.15 The regulatory context is also important for developing ‘soft law’16 and initiatives that 

complement or co-shape one another for influencing change in corporate behaviour.17 Indeed the 

existence of regulation is often crucial to the success of voluntary, third party or civil society-led 

initiatives.18 Hence in focusing on giving an institutional account of corporate regulation, this article 

does not marginalise the importance of other types of initiatives. Quite the contrary, it argues that a 

rich understanding of the institution of corporate regulation is essential to the larger picture of 

                                                           
10

 Sections B and C. 
11

 Above. 
12

 Ruth Aguilera, Deborah Rupp, Cynthia Williams and Jyoti Ganapathi, ‘Putting the S Back in Corporate Social 
Responsibility: A Multilevel Theory of Social Change in Organizations’ (2007) 32 Academy of Management 
Review 836. 
13

 Jette Knudsen and Dana Brown, ‘Why Governments Intervene: Exploring Mixed Motives for Public Policies 
on Corporate Social Responsibility’ (2015) 30 Public Policy and Administration 51; Reinhard Steurer, ‘The Role 
of Governments in Corporate Social Responsibility: Characterising Public Policies on CSR in Europe’ (2010) 43 
Policy Sciences 49.  
14

 Neil Gunningham, ‘Regulation: From Traditional to Cooperative’ in Shanna Van Slyke et al (eds), Oxford 
Handbook of White Collar Crime (Oxford: OUP 2016); Laura Albareda, Josep M. Lozano and Tamyko Ysa, ‘Public 
Policies on Corporate Social Responsibility: The Role of Governments in Europe’ (2007) 74 Journal of Business 
Ethics 391. 
15

 Parker and Nielsen (eds), Explaining Compliance (2011); Neil Gunningham and Robert Kagan (eds), 
Regulation and Business Behavior (2005) 27 Law & Pol'y 213; Ralf Boscheck (ed), Strategies, Markets and 
Governance: Exploring Commercial and Regulatory Agendas (Cambridge: CUP 2008). Regulation articulates 
norms and clarifies corporations’ ‘social licence to operate’, Karin Buhmann, ‘Public Regulators and CSR: The 
‘Social Licence to Operate’ in Recent United Nations Instruments on Business and Human Rights and the 
Juridification of CSR’ (2016) Journal of Business Ethics, forthcoming) at http://ssrn.com/abstract=2705360; the 
power of regulatory enforcement is a powerful incentive for behavioural change, Céline Gainet, ‘Exploring the 
Impact of Legal Systems and Financial Structure on Corporate Responsibility’ (2010) 95 Journal of Business 
Ethics 195.  
16

 Section B. 
17

 Bryan Horrigan, ‘21st Century Corporate Social Responsibility Trends – An Emerging Comparative Body of 
Law and Regulation on Corporate Responsibility, Governance, and Sustainability’ (2007) 4 McQuarie Journal of 
Business Law 85; Reinhard Steurer, ‘Disentangling governance: A Synoptic View of Regulation by Government, 
Business, and Civil Society’ (2013) 46 Political Sciences 387. 
18

 Jodi Short and Michael Toffel, ‘Making Self-Regulation More Than Merely Symbolic: The Critical Role of the 
Legal Environment’ (2010) 55 Administrative Science Quarterly 361; Min-Dong Lee, ‘Configuration of External 
Influences: The Combined Effects of Institutions and Stakeholders on Corporate Social Responsibility 
Strategies’ (2011) 102 Journal of Business Ethics 281; Ronald Jeurissen, ‘Institutional Conditions of Corporate 
Citizenship’ (2004) 53 Journal of Business Ethics 87. 



developing and evaluating endeavours by governments, civil society and indeed business, to change 

corporate behaviour. 

Section A explores the development of corporate regulation in the UK as an institution of ‘regulatory 

capitalism’. Corporate regulation is integral to the ethos of the capitalist tradition embraced in many 

jurisdictions in the world.19 We discuss the key tenets and achievements of regulatory capitalism, 

but also highlight its limitations as crucially defined by our capitalist economic model.  

Section B discusses how regulatory limitations have been increasingly exposed and challenged in the 

social sphere. Calls for corporate social responsibility (CSR) have become louder, entailing 

developments in the voluntary and largely transnational space, in the form of ‘new governance’ and 

‘soft law’. The global financial crisis 2007-9 then brought about a turning point in business-

government relations and an unprecedented surge in the legalisation of CSR. Section C analyses this 

phenomenon in several regulatory reforms introduced in the UK and EU, to shed light on whether 

such legalisation indicates paradigm-shifts in corporate regulation. We find mixed results and  

explain our findings in the institutional account of corporate regulation. Section E concludes.  

A. Corporate Regulation in the UK as a Phenomenon of Regulatory Capitalism 

The Capitalist Order of the Liberal Market Economy and the Nature of Regulatory Capitalism 

The capitalist economic model in the UK is described as an ‘Anglo-liberal’ economy20 or as termed by 

the varieties of capitalism literature, a ‘liberal market economy’.21 Fundamentally, a capitalist 

economic order upholds the freedom of exchange expressed in market relations, seen as the 

essential counterpart to political freedom in democratic states.22 Markets are regarded as places 

where individuals seeking to maximise their welfare can make efficient choices based on their 

individualistic perceptions of opportunity cost. The promotion of free markets can be seen as 

establishing the necessary conditions for realising economic freedoms and individual success.23 The 

hallmark of the British model is the acceptance of the supremacy of the market in coordinating 

economic relations whether they are investment, production, distribution or consumption- a 

phenomenon some call ‘market fundamentalism’. 24 Such market fundamentalism rose to its political 

peak in the 1980s under the Thatcher governments.25 Although markets are not regarded as perfect 

and the development of law and regulation has played a part in addressing market distortions and 

failures,26 the British model of capitalism today has continued to reflect many features of market 

fundamentalism.27 

The importance of marketization of economic relations has profoundly affected the organisation of 

economic activity in corporations. The corporate sector in Britain was dominated by monopolies 
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established under Royal Charter until the 19th century,28 and family-owned and closely knit 

companies until the end of the First World War.29 The organisation of economic activity within a 

corporate structure also had social and political implications.30 The corporation ushered in an 

economic society in terms of structuring economic relations31 and bringing about social change such 

as social mobility.32 From the end of the Second World War, the marketization of the corporation 

developed incrementally with the rise in the market for corporate control and ownership of shares.33 

The promotion of market fundamentalism peaked with the dismantling of Keynesian economic 

policies in the 1980s, as the British state relinquished direct economic agency, privatised 

nationalised industries34 and pursued a policy of enhancing corporate competitiveness. This era 

marked a decisive shift in the characterisation of British corporations as market-based actors, and 

has had a lasting effect upon corporate behaviour. Corporations as market-based actors pursue 

individualistic and ‘rational’ micro-economic behaviour, profoundly changing the way economic 

relationships are structured within and beyond the corporation,35 and how they perceive their roles 

in society.36  The Thatcher government promoted the structuring of economic relations through the 

market, and market supremacy trumped organised relations between firms and labour, marking the 

start of decline of the institution of collective bargaining.37 Since the 1980s, government 

involvement in economic activity declined, and the private sector clearly came to the forefront to 

provide goods and services and carry out innovation.  

Paradoxically, the state grew concomitantly in terms of its regulatory remit and apparatus.38 It is a 

myth that systemic deregulation had taken place. Instead, this is an age of ‘regulatory capitalism’. 39 

Regulatory capitalism may be seen as the balance to market fundamentalism. The role of the state in 

economic policy is clarified as that of ‘steering’ while the private sector is responsible for ‘rowing’.40 

The objectives of regulation are to steer away from the problems that unbridled markets give rise to, 

such as market failures41 and to provide collective goods.42 The nature of regulation has also become 

infused with economic analysis and market-based concepts.43 
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The economically-driven model of regulation can be seen, for example, in the regulation of utilities44 

which focuses on anti-competitive behaviour, and in financial regulation45 focused on overcoming 

market failures such as information asymmetries. The growth of many regulatory agencies46 is 

premised upon the need to correct market failures so as to support optimal market outcomes.  The 

government has since 2004 committed to better and efficient regulation, 47 including refraining from 

regulatory intervention in favour of ‘economic progress’.48 

Policy-making and regulatory technique are infused with ‘market-based’ wisdom, as regulators 

consider the balance of risk/harm to determine the extent of intervention,49 the need for regulatory 

resources to be allocated according to risk-based regulation,50 and the use of cost-benefit analyses51 

(however imperfectly52) to account for regulatory initiatives.  

Regulation has also been introduced to govern industries where business activity has resulted in 

social harms,53 producing regulatory regimes that target a mixture of economic and social 

demands.54 In sum, regulatory capitalism is heavily infused with the economic intellectual tradition, 

as economic behaviour and its control, become increasingly framed as incentive-based. Although 

this is not the only paradigm in which regulation is designed and implemented, regulatory capitalism 
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in the UK can on the whole be regarded as neo-liberal in nature, 55  supporting the marketised 

economic order.56 

 

The Three Tenets of Corporate Regulation  

We argue that corporate regulation in the UK’s liberal market economy is underpinned by the ethos 

in regulatory capitalism, giving rise to three tenets. First, the law for the organisation and structuring 

of corporations, company law, (a) respects corporations as private economic organisations; and (b) 

facilitates the economic freedoms of freely associating agents in the corporation as a ‘contractarian 

organisation’ that manages its internal efficiencies.57 The role of mandatory law is to provide an 

efficient framework to meet the needs of order, balance and accountability in the private 

‘administrative’ franchise that is the company.58 Company law essentially constitutes a private 

framework of governance centred upon management control59 subject to shareholder primacy.60 

This is consonant with the notions of theoretical efficiency supported by commentators61 in the 

economics of organisation. Company law has been shaped largely by internal efficiency and 

governance needs, bearing little relation to social policy.62 As the New Labour government put it in 

relation to reforming company law after they came into power, company law reforms carried out in 

2006 were about modernising the company as a business vehicle that promotes enterprise and the 

right conditions for investment and employment.63  

Second, a major source of corporate regulation is securities regulation for publicly listed 

corporations. Such regulation is focused on corporations’ responsibilities to the markets that provide 

them with capital, and facilitates market-based discipline carried out by investors. Securities 
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regulation was pioneered in the US as socio-economic reform,64 but has since become characterised 

as chiefly economic in nature since the 1980s, as theoretical commentaries on securities regulation 

revolve around the efficiency of securities markets for securing investor protection.65 Such a basis 

has also driven the development of EU (and UK) securities regulation,66 culminating in major 

harmonisation reforms in the early millennium.67  

Securities regulation supports market-based discipline for publicly listed corporations by their 

investors, an important tenet in a well-functioning capital market. Investors could exercise their 

discipline by supporting a market for corporate control, as a means to change corporate 

management.68 They could also choose to be activist and build up stakes in a company in order to 

exercise voice,69 in the ‘market for corporate influence’.70 The marketization of investment relations 

between the company and shareholders has become the chief (and private) means for structuring 

the company’s internal governance. Thus, when corporate scandals erupted in the early 1990s in 

relation to internal fraud and financial mis-reporting on securities markets, 71 the key cure was seen 

to be investor discipline and scrutiny.72 The UK charted a regime of business-led soft law for the 

corporate governance of listed companies.73 Best practices in corporate governance are now 

enshrined within a Code74 that applies on a comply-or-explain basis to publicly traded companies.75 

The corporate governance of these companies is framed as a matter for shareholders to scrutinise,76 

neutralising the social ramifications of the scandals in question. This tradition has continued despite 

                                                           
64

New Deal reforms after the Great Depression, Michael Parrish, Securities Regulation and the New Deal (Yale 
University Press, 1970). Securities regulation is policed and enforced by a new Securities and Exchange 
Commission, representing a new ‘constitutional’ bargain between state, markets, business and citizenry, Cass 
Sunstein, ‘Constitutionalism After the New Deal’ (1987) 101 Harvard Law Review 421. 
65

 John Coffee Jnr, ‘Market Failure and the Economic Case for a Mandatory Disclosure System’ (1984) 70 
Virginia Law Review 717.  
66

 ch 1, Iris H-Y Chiu, Regulatory Convergence in EU Securities Regulation (The Hague: Kluwer Law International 
2008). 
67

 Final Report of the Committee of Wise Men on the Regulation of European Securities Markets (15 Feb 2001), 
at http://europa.eu.int/comm/internal_market/securities/lamfalussy/index_en.htm, the Prospectus Directive 
2003; Transparency Directive 2004; Markets Abuse Directive 2003 etc. Eilis Ferran, Building an EU Securities 
Market (Cambridge: CUP 2004). 
68

 Michael Hensen and Richard Ruback, ‘The Market for Corporate Control: The Scientific Evidence’ (1983) 11 
Journal of Financial Economics 5; Gregg Jarrell et al, ‘The Market for Corporate Control: The Empirical Evidence 
Since 1980’ (1988) 2 Journal of Economic Perspectives 49.  
69

 Iris H-Y Chiu, The Foundations and Anatomy of Shareholder Activism (Oxford: Hart 2008). 
70

 John Armour and Brian Cheffins, ‘The Rise and Fall (?) of Shareholder Activism by Hedge Funds’ (2012) 14 
Journal of Alternative Investments 17; Paul Rose, ‘Shareholder Proposals in the Market for Corporate 
Influence’ (2014) 66 Florida Law Review 2179 on shareholder proposals constituting a market for corporate 
influence. 
71

 The fall of the Polly Peck Group and BCCI. 
72

 Adrian Cadbury, Financial Aspects of Corporate Governance (1992). 
73

 The UK Corporate Governance Code, at https://www.frc.org.uk/getattachment/ca7e94c4-b9a9-49e2-a824-
ad76a322873c/UK-Corporate-Governance-Code-April-2016.pdf. 
74

 Above. 
75

 On the efficacy of comply-or-explain, see Antione Faure-Grimaud, Sridhar Arcot and Valentina Bruno, 
“Corporate Governance in the UK: Is the Comply or Explain Approach Working?” (2005) at 
“http://eprints.lse.ac.uk/24673/1/dp581_Corporate_Governance_at_LSE_001.pdf; Iain MacNeil and Xiao Li, 
““Comply or Explain”: Market Discipline and Non-Compliance with the Combined Code” (2006) 14 Corporate 
Governance 286. 
76

 paras 6.6, 6.16, Cadbury, Financial Aspects (1992). Vanessa Finch, “Corporate Governance and Cadbury: Self-
regulation and Alternatives” (1994) JBL 51.     

http://europa.eu.int/comm/internal_market/securities/lamfalussy/index_en.htm


the findings of the Myners77 and Walker Reports78 relating to the relative passivity of institutional 

investors. Business and markets continue to support shareholder centricity in market discipline,79 a 

position that policy-makers have been willing to endorse.80 Investor primacy has brought about a 

marketised model profoundly shaping corporate governance, objectives81 and the nature of the 

corporation. 82 

Nevertheless, ‘business regulation’ has been developed to effect economic or social policy that 

affect business or commercial activity.83 These are often externally84 addressed to corporations and 

other economic actors but do not intervene in the private spheres of corporate objectives or 

governance. For example, market failures such as mis-selling has led to a burst in global consumer 

protection regulation.85  Product safety has been refined by private law in liability86 as well as 

regulatory standards and enforcement,87 extending to crucial areas such as food88 and drugs,89 

especially in the wake of scandals such as the BSE scandal90 and the thalidomide scandal.91 Although 

social protection against poor commercial practices underlies these regulatory reforms, such 

business regulation crucially supports market capitalism as consumer confidence is maintained.92  

Further, as the de-socialisation of labour-firm relations has taken place in the 1980s,93  regulatory 

policy provides the necessary balances to inequalities in employment relationships not corrected by 

labour markets. Employee protection legislation developed in anti-discrimination, health and safety, 

minimum wage and other contractual rights.94 Drahos and Braithwaite95 also observe the rise in 

environmental protection legislation particularly in respect of clean air and water, as regulatory 

capitalism addresses the externalities caused by business activity. These reforms are a mixture of 
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social and economic policy, as corporations are forced to internalise the social price of their 

activities.  

Although business regulation intervenes where markets do not work optimally, regulatory policy is 

highly shaped and influenced by business. In this political economy, corporations act as ‘business’ 

collectively, through trade associations96 and international networks,97 generating epistemic 

authority and lobbying pressure.98 Dignam describes corporate law and securities regulation as 

shaped by a ‘negotiated’ regulatory framework between business and government.99  

The private and shareholder-focused nature of company law, investor-focused securities regulation 

and the expression of socio-economic policy through external regulation have become relatively 

‘stable’ tenets of corporate regulation. These support (a) the neoliberal economic agenda, as states 

and business maintain a companion relationship of ‘steering’ and ‘rowing’, and (b) the liberal market 

economy where economic relations are incentive-based and marketised. 

Deficiencies and Lacunae  

As market-based actors in an economic model of market fundamentalism,100 corporations’ have 

become insularly focused on profit-maximisation and securities market prices, characterised as 

‘individualistic’ pursuits.101 The incentives for corporate behaviour tend to cause tensions with the 

needs of ‘collective’ good or social expectations. Regulatory capitalism has to an extent addressed 

harmful corporate conduct, but it tends to uphold a broad scope of economic freedom. Hence, 

regulatory capitalism is unlikely to address areas where conflicts arise between social expectations 

and corporations’ economic freedoms.  

Corporations have marginalised the social and ethical dimensions of corporate behaviour not 

reflected in ‘market value’.102 Holistic notions such as the moderation of ‘self-interest’ by ‘moral 

sentiments’ of self-restraint,103  or the perspective that a corporation creating economic wealth does 

so on trust for society104  have become squeezed out by market fundamentalism. A profit-chasing 

culture in many financial firms generated perverse incentives towards excessive risk-taking,105 
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culminating in the global financial crisis 2007-9, and also culminated in the scandal of fictitious bank 

accounts in Wells Fargo.106 Many also regard the BP Deepwater Horizon disaster in 2010 as reflecting 

failures in organisational culture which prized cost-reduction over human safety.107 

Corporate exploits could often be at the expense of the social dimension, producing ‘a-social’ 

behaviour.108 Further, Hendry gives an account of how market fundamentalism has made market 

values central to business operations, so corporations pursuing their business case are merely 

adhering to the morality of self-interest.109 This conception of morality may conflict with human or 

social conceptions of morality,110 giving rise to a ‘bimoral’ space for negotiation by companies. The 

bifurcation of ‘business morality’ from human or social conceptions,111 or indeed the marginalisation 

of the latter112 could create a perverse organisational belief system that is morally dysfunctional.113  

The private nature of corporate objectives does not necessarily engage with ethical or social 

dimensions. This is criticised as, at the very least the privilege of incorporation reflects a social 

contract on the basis of state enfranchisement of private activity.114 In the absence of regulatory 

moderation, corporations can adopt ‘a-social’ and ‘bimoral’ behaviour where there is a business 

case. This tendency is further exacerbated by global trends.  

The rise in globalisation has been taken advantage of by corporations, bringing profound changes to 

their economic structures. Corporations now take advantage of multi-jurisdictional footprints and 

loose networks in contracts and organisation.115 Corporate behaviour has become less easy for 

national policy-makers to regulate,116 while the same policy-makers design regulatory regimes to 

compete in global regulatory competition117 even if strong and extra-territorial legislation can be 

effected.118 There is a lack of international law to govern multinational corporate behaviour,119 and 
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regulatory arbitrage120 by corporations has flourished in the slow progress towards international 

harmonisation.121  

In an ‘a-social’ paradigm, companies can pursue myopic and economically-driven relations with their 

constituents as long as financial efficiency is achieved. If employee-firm relations are insularly 

treated as marketised, issues such as wage justice would be down to contractual bargaining and are 

not framed as issues of ‘social relations’. Further, stakeholders have found it challenging to advance 

their participation in the corporate law framework underpinned by shareholder primacy. For 

example, one of the hallmarks of the liberal market economy in the UK is an open market for 

corporate control. Companies are free to sell out to takeover offerors that meet with shareholder 

approval even if stakeholders such as employees and suppliers are affected and have no voice in 

such decisions.122 The marketised framing for corporate conduct crowds out social perspectives. UK 

companies are free to maintain low wages123 while giving in to inflated executive compensation,124 in 

accordance with the trends of different labour markets. A marketised framing of such disparities in 

reward would not allow us to compare apples to oranges in terms of the different wage markets. But 

a social framing of the disparities in reward would raise the query why the corporate profit pie, 

which is the product of all workers, should be distributed disproportionately to favour executives 

and management. 

A marketised framing for corporate conduct and decisions can also tolerate certain amoral 

behaviour if private contracts have been entered ‘freely’ in the market. Sharp commercial practices 

that do not fall within consumer regulation may be pursued putting suppliers on insecure terms.125 

The case of Newton-Sealey v ArmorGroup Services Ltd & Ors126 illustrates how the legality of a 

contractual arrangement has become disengaged with any sense of social justice. In that case, a 

retired army officer in the UK was recruited to provide risky security services in a post-conflict zone 

in Iraq. The contract was framed to be between the Group’s Jersey company and the individual, as 

the Jersey company could exclude liability for negligence in causing personal injury or death. 

Although UK law outlaws such exclusion clauses, the individual was subject to less protection under 

Jersey law, the choice of law made possible for the corporation due to its multi-jurisdictional 

footprint.  The individual who was ultimately injured while on duty could not obtain any 

compensation from the Jersey or the UK parent company. The legitimacy, albeit sharpness of the 

commercial practice of limiting business risks for the parent company was upheld, as the parent 

company was free to organise its economic relations and business risks within the available company 

law framework.  
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By maintaining the private and business-focused nature of corporate law, the company can remain 

impervious to distributional issues while governments face limitations in effecting distributional 

justice. The liberal market economy is a capitalist order apt to produce distributive inequalities.127 

Although such inequalities reflect differences in reward for different forms of enterprise or 

economic behaviour,128 it is another matter to merely accept significantly high levels of inequality 

that have come about in neo-liberal, financialised economies such as the US and UK.129 For example, 

the company is free to recalibrate pension schemes to the financial disadvantage of employees, such 

as by paying out dividends to shareholders while pension deficits exist. 130 These loci of distributional 

injustices are now attracting policy attention, as Section B discusses.131 Market primacy cannot 

address such inequalities as market prices are often flawed and do not perfectly reflect social cost.132 

For example, in the Newton-Sealey case, the wages paid to the employee arguably do not fully 

internalise the risks to the individual and his family. 

It is arguable that the very social good of having corporate forms organise productive economic 

activity is itself becoming questionable. This problem is explored in Kay’s review133 undertaken for 

the British government with regard to how long-termism, i.e. the social good of corporate wealth 

creation for all economic stakeholders in the long term) is being undermined by stock market short-

termism.134 As investors ‘discipline’ corporations by exit or voice depending on quarterly corporate 

performance, corporate strategies become attuned to the short-term and are financially-driven, 

undermining visions and strategic investment for the long-term. 135 

The three tenets of corporate regulation are most sharply felt where social objectives are in conflict 

with market-based incentives. By leaving markets to achieve their allocative purposes, governments 

have a limited arsenal in addressing social inequalities or bimoral (but legal) behaviour perpetuated 
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by the corporate sector. Bruner136 argues that the essentially private, shareholder-centric model of 

company law is legitimate in the UK as social concerns are addressed by the welfare state and social 

policy regulations, leaving it free for corporate law and governance to serve the needs of the 

company’s private economic enterprise. The government’s ability to use fiscal and welfare state 

measures has become increasingly limited due to the austerity measures imposed after the global 

financial crisis.137 The lacunae and deficiencies of corporate regulation are being exposed for not 

significantly moderating ‘a-social’ and ‘bimoral’ behaviour on the part of corporations. 138 

Section B now turns to the drivers that challenge the stability of regulatory capitalism.  

 

B. Regulatory Capitalism Challenged  

In this Section we argue that two major drivers exert pressure towards shifts in the tenets of 

regulatory capitalism. First the rise of voices that articulate perspectives on ‘corporate social 

responsibility’ (CSR), influencing policy and law for corporations. Second, the onset of the global 

financial crisis 2007-9 has introduced political disruptions that have had aftershock effects upon 

corporate regulation and reform. 

 

The Rise of Transnational Private Governance, Multi-stakeholder Initiatives and New Governance 

Civil society forces, such as the rise of non-governmental organisations (NGOs),139 have assumed an 

increasingly important voice in articulating the need for corporations, particularly multinational 

corporations, to assume responsibility commensurate with their social power and footprint140 and 

the need for them to act as ‘social citizens’ beyond legal compliance.141 Even as MNCs introduce 

investment and economic opportunities, they also exploit resources and externalise social harm.142 

Civil society voices have arisen in the transnational sphere where there is a lack of global corporate 

regulation or extra-territorial regulation by nation states.143  
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In this transnational space, a variety of actors offer voice, both critical and constructive, as well as 

pro-active initiatives to influence corporate behaviour. The space is first dominated by states, 

international organisations, networks of regulators and industry associations,144 but increasingly 

populated by third-party standard-setting bodies, civil society organisations, NGOs, forming a 

polycentric space145 for governance. Technological modernisation also facilitates social organisation, 

communications and cooperation for such common causes. In this space, various voluntary 

initiatives have been developed to secure corporate commitment to initiatives such as agenda-

setting for policy change, standard-setting for products, services or conduct,146 labelling or 

certification of organisations or their output,147 audit, procedural governance148 and dialogic 

mechanisms.149 As many initiatives differ from traditional regulatory law in terms of the nature of 

‘obligation’ imposed, the ‘precision’ and ‘enforcement’ of such obligation,150  they are characterised 

as ‘soft law’. Soft law typically mimicks but does not fully attain the traditional characteristics of 

state-based regulation.151 Many commentators have increasingly called upon the recognition of this 

body of soft law as ‘transnational private regulation’,152 consolidating its ‘lawness’ as a pluralist 

phenomenon, 153 so that its causes may not obstructed by traditional frames for law and legality.154  
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The polycentric governance space and ‘soft law’ instruments for securing change in corporate 

behaviour constitute a ‘transnational’ new governance,155 characterised by diversity, inclusiveness, 

participation, interrelationships156  and the socialisation of the corporation within this fabric.157 In 

this manner, firm insularity can be opened up, and corporate accountability may be multi-

channelled, 158 instead of narrowly focusing on markets and investors. There is increasing recognition 

of the potency of such bottom-up pressures.159  Civil society groups have successfully become part of 

many multi-stakeholder initiatives that shape corporate behaviour,160 albeit in an essentially 

contested space for governance.  

Such institutional movements have been keenly noted by business. Concomitantly, businesses have 

also participated in the conceptualisation of CSR in order to frame it towards their interest.161 This 

conceptual stalemate162 is reflected in a ‘governance’ or political stalemate,163 as neither social 

forces nor business have fully captured the definition of CSR.164 Businesses have sought to 

characterise CSR as being consistent with the business case, whether financially-defined165 or 
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wider.166 Businesses have also framed CSR as new management and self-regulatory tools167 that are 

purportedly more effective168 or efficient169 than government regulation. 170  

In this ideological contest over CSR, the intractability of debates such as between delineated 

responsibility171 and maximal responsibility for corporations,172 regulation173 and self-regulation,174  

have become a fixture in the political economy of CSR.  Commentators remain in disagreement on 

the characterisation of corporate citizenship,175 corporate purpose,176 and the means to change 

corporate behaviour.  In this ideological contest, corporate codes of ethics are developed like 

chimeras that seem on the one hand to respond to social demands,177 but yet are completely self-

regulating and often poorly enforced.178  
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The claim to institutional change, though observed, is slow. Further, the polycentric governance 

space is far from harmonious, ridden with contests in ideology, values, power and methodology. Civil 

society organisations, NGOs and other socially-led groups face conflicts of interests179 and do not 

have consonant voices nor common agendas with each other or with state-led international 

organisations180 and corporate-led industry associations. There is a lack of clear authoritative or 

coordinative order in this governance space and the flourishing of myriad forms of soft law have not 

always translated into roadmaps for empirical implementation of changes to corporate behaviour.  

 

Mixed Achievements Observed in the UK 

The emerging nature of transnational governance has produced incremental institutional shifts. In 

the UK, corporations are increasingly attuned to ‘social responsibility’ concerns, but these are 

predominantly framed in terms of business ‘risk’ in relation to reputation and ‘performance’. Hence, 

policy-makers introducing company law reforms in 2006 accept that a directors’ duty to secure the 

‘success’ of the company for the benefit of shareholders as a whole includes a duty to take into 

account of relevant stakeholder-facing and social responsibility matters.181 Investors are particularly 

called upon to consider ‘environment, social and governance’ (ESG) matters, aligning social 

expectations with their own interests.182 There is pronounced reliance on investor and market 

discipline for corporations’ ‘ESG’ profiles,183 but we cannot blithely assume that investors act on 

behalf of enforcing social expectations or behave as social gatekeepers.184 The focus on the 

marketised framing for CSR has the potential to undermine the content of social demand in CSR. The 

marketised framing also has the effect of confining CSR to voluntary and self-regulatory measures, as 

legalisation may be regarded as inappropriate interventions into the ‘market for virtue’.185 

Policy-makers in the UK have been slow to consider regulatory policy in CSR, relying on corporate 

self-regulation and investor leadership to address corporate behaviour. The agnosticism of 
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regulators is an important reason for the slowness of institutional change. However, policy-makers 

have become interested in the innovative ‘new governance’ methodologies in many soft law 

initiatives. Such techniques seem to offer innovative and possible cost-reducing ways of introducing 

corporate regulation where warranted. 

‘New governance’ methodologies are based on multi-stakeholder governance to change corporate 

behaviour. 186 It is envisaged that the regulated subject ie the corporation would be subject to 

regulatory principles that incorporate more procedural flexibility, and work with a variety of 

‘governance’ actors including regulators, markets and stakeholders in securing compliance,187 

potentially overcoming the short-comings of traditional command-and-control regulation. In the UK, 

this was accepted by financial regulators (in line with international regulatory developments)188 in 

the area of regulating risk management by banks. Further, we also saw this implemented in the 

Corporate Homicide and Manslaughter Act 2007.  

The implementation of new governance techniques in financial regulation has however resulted in 

spectacular regulatory failure in the global financial crisis 2007-9. This is largely because ‘new 

governance’ techniques were not implemented incorporating the multi-stakeholder ethos, and 

focused on investors and securities markets as governance actors. These have failed to exercise 

meaningful discipline,189 resulting in banks being in fact devolved with self-regulation. Banks 

manipulated the ‘flexible’ regulatory standards to their advantage, and were relatively unchecked.190  

Lacklustre implementation of ‘new governance’ techniques in the UK can also be seen in the 

Corporate Homicide and Manslaughter Act 2007. The Act progressed through a long period of 

gestation since policy reform recommended by the Law Commission in 1996191 after a number of 

fatal industrial accidents between 1986-9.192 Amidst political challenges to the policy change, the 

Law Commission’s report was not taken up until 2000 after the New Labour government came to 

power. The Act is ultimately passed in 2007 to introduce a corporate manslaughter offence for 

public and private corporate bodies that cause death due to a gross breach of a duty of care to the 

victim/s, attributed to the way the organisation is managed or organised.193 The reform overcomes 

the limitations in case law which sought to attribute corporate liability to certain the minds and wills 

of certain individuals in corporations194 The new regulatory technique seems able to interrogate the 

‘inside’ of the corporation in terms of poor management or organisation that results in harmful 
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externally-facing conduct.195 This reform arguably connects a corporation’s management to the 

prevention of social harm, introducing a form of disruption to the insular and economically-driven 

model of the corporation and its governance. 196   

The adoption of ‘new governance’ techniques in the Act has not introduced profound changes to 

corporate behaviour. First, the corporation remains ‘free’ to determine its internal management and 

systems and the regulatory regime does not involve social or stakeholder scrutiny into corporate 

behaviour on an ex ante basis. Second, the corporation is only called to account for its internal 

management and systems before the court when indicted for the occurrence of ‘corporate homicide 

or manslaughter’. The judicial interrogation of internal management and systems is ex post in nature 

and has focused on precise pinpointing of senior management negligence.197 This narrow approach 

makes it difficult to pin liability upon large organisations with diffuse responsibility within.198  

The achievements in regulatory policy in addressing the social dimensions of corporate behaviour 

have been relatively incremental before the onset of the global financial crisis 2007-9.  The crisis and 

its aftermath has provided new opportunities for challenges to the stability of regulatory capitalism, 

culminating in the recent surge in legalisation of CSR issues discussed in Section C. 

 

Regulatory Capitalism Challenged by Global Financial Crisis and its Aftermath 

The global financial crisis 2007-9 saw the near failure of a number of US, UK and European banks 

that had taken excessive risks. Many were exposed to liquidity risks not prudently managed,199 or 

solvency risk due to holdings of complex (and ultimately toxic) securitised assets on their balance 

sheets.200 The marketised financial economy promotes herding in good times and excessive 

withdrawals in bad times,201 exacerbating stresses already faced by financial firms.202 As 

financialisation has brought about a state of private sector dominance in meeting the financial needs 

of states, business and households,203 many states found themselves in a position of having to bail 

out significant financial institutions in order to prevent the collapse of domestic financial systems.204 

The crisis led to real economic damage, such as lost homes and jobs, and adversely affected the 

fiscal strength of governments, resulting in widespread austerity measures in the EU and UK, and a 
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loss of welfare.205 Social confidence in market capitalism in the UK has been severely disturbed,206 as 

reflected in (a) articulations of the ideological crisis of faith in the UK’s capitalist model; and (b) 

political disruptions in the UK echoed across many other European countries. 

The ideological crisis of faith in market capitalism has been expressed in intellectual calls to 

challenge the current model of market capitalism, in order to adjust towards an economic model 

more cognisant of the social needs for justice and stability.207 These voices reflect a culmination of 

underlying concerns that have built up for years in the UK economy- issues such as widening 

inequalities between the economic elite and ordinary citizenry, the stagnation of wages compared to 

profits made from financial capital208 and the marginalisation of stakeholders from business and 

policy.209 Indeed the ‘Occupy’ movement worldwide was a reflection of social discontent that has 

arisen to challenge the legitimacy of the capitalist model of market fundamentalism which has 

perpetuated social inequalities and divisions.210 This ideological crisis has not become revolutionary 

with worldwide crackdown of the Occupy movement. But policy-makers cognisant of the failings of 

financial markets sought to appease the public with international resolve211 to regulate banks and 

financial institutions more robustly. The determination in the US to bring the Dodd-Frank Act 2010 

into force, and the comprehensive programme of institutional and regulatory reform in the EU212 

and UK,213 which changed regulatory paradigms significantly, 214 have found social resonance. This 

shift has not dethroned the private financial sector from continuing to be dominant in mediating 

worldwide financial needs for states, businesses and households,215 but a social truce seems to have 

been attained by the force of regulation asserting a new balance of power and legitimacy in the 

financialised market economy. The re-regulatory high in the aftermath of the global financial crisis 

2007-9 is an important context for the increased legalisation of CSR to change corporate behaviour 
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more generally.216 This trend is not limited to although pronounced in the EU and UK. 217 At an 

international level, a similar appetite for the legalisation of CSR, such as in business and human 

rights, anti-bribery etc can also be detected. 218  

In the UK, the continuing motivation towards legalisation of CSR is also attributable to the sharpened 

political need to respond to social demand. Political sensitivity is sharpened towards social demand 

as the UK continues to experience political disruption that has followed from the global financial 

crisis. Instability in the consolidation of political power amongst major parties in the UK has intruded 

upon business-government relations, now in a more turbulent phase.  

The New Labour government was ousted from power in the 2010 election following political 

mistakes made by the incumbent government defending the economic status quo.219 A coalition 

government was formed in the wake of a lack of parliamentary majority, between the Conservatives 

and Liberal Democrats, which oversaw most of the immediate post-crisis reforms and a period of 

austerity measures. Social sentiment has remained unstable as greater polarisation between the 

political right and left grew,220 and far-right elements have garnered a louder voice in political 

representation.221 The subsequent Conservative bare majority governments222 have been weak and 

besieged by divisions in social demand and opinions. The UK is experiencing a period of political 

instability such as highlighted in the highly divided Brexit referendum in 2016 and its continuing 

ramifications. Social discontent leading to political disruption is also played out in the UK’s European 

neighbours, some of which are a response to the social fallout from austerity measures,223 and some 

of which reflect a social cry for paradigm shift and change in policy.224 

In this landscape, holders of political power have turned to regulation225 to address many aspects of 

social discontent, especially vis a vis business. Such socially-facing regulation of business could 

placate voters, but they inevitably cause a shift in business-government relations. Could the current 

wave of legalisation in CSR matters signal a fundamental institutional shift in the tenets of regulatory 

capitalism, bridging the economically-driven and market-focused corporation with its ethical and 

social dimensions? Has the new legalisation ultimately ‘hardened’ the soft law of socially-driven 

initiatives? We turn to analyse the key reforms in Section C.  
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C. Post-Crisis Legalisation of CSR 

The corporate regulation reforms discussed in this Section could mark a significant institutional shift, 

as various ‘socially-facing’ aspects of corporate behaviour seem no longer to be left in the realm of 

soft law and self-regulation, but have found a place in regulatory law. This however does not mean 

that regulatory law embodies the substantive norms of conduct, or implementation and 

enforcement that reflect the nature of social demand. Crucially, ‘new governance’ techniques have 

again been brought in to effect such reforms. On the one hand, ‘new governance’ techniques 

embody a new ethos in corporations’ governance relationships with stakeholders and not just the 

regulator/state. The employment of such techniques could mark a shift towards changing the nature 

of corporate regulation, allowing multi-stakeholderism and more social infusion into corporate 

regulation. On the other hand, ‘new governance’ techniques can also empower internal self-

regulation by corporations, and are susceptible to devolution to corporates without due monitoring 

and accountability, as has occurred in the pre-crisis years. We observe that ‘new governance’ 

techniques have been employed in two key ways across a number of different regulatory reforms. 

One technique extends corporate transparency to socially-facing issues and seems to invigorate 

securities markets as well as broader society in new roles of governance. We discuss the examples of 

the EU Non-financial disclosure Directive 2014 and the UK’s Modern Slavery Act 2015. The other 

technique employs the ‘new governance’ approach of interrogating the inside of a corporation to 

enhance responsibility for preventing misconduct. These are: in relation to conflict minerals due 

diligence (EU Conflict Minerals Regulation 2017); bribery (Bribery Act 2010); tax evasion (Criminal 

Finances Act 2017) and the general enhancement of stakeholder voice in corporations (the UK’s 

Business Energy and Industrial Strategy (BEIS) Department’s reforms). 

The achievements and limitations of recent corporate regulation reforms will be fleshed out by our 

analysis of the advancements (or otherwise) made by the employment of ‘new governance’ 

techniques.  ‘New governance’ has the potential to challenge the economic insularity of corporate 

governance and objectives, and compel a form of socialisation of the corporation. However the very 

flexibility and malleability of ‘new governance’ techniques can be moulded to limit their challenge to 

the tenets of regulatory capitalism. ‘Strong’ forms of implementation of certain corporate regulation 

reforms could be adopted that bring about more profound paradigm shifts in the nature of 

corporate regulation in the UK, but these are ultimately not achieved. Instead the implementation in 

the UK continues to be shaped by the tenets of regulatory capitalism.  

Strong versus Weak Forms of ‘New Governance’ Implementation  

‘Strong’ forms of implementation of the recent corporate regulation reforms can signal decisive 

shifts away from the tenets of regulatory capitalism. Such implementation could promote the ethos 

of ‘new governance’ techniques in terms of infusing corporate objectives with social and ethical 

underpinnings, and promoting greater engagement between corporations with stakeholders in 

various formalised multi-stakeholder approaches in securing corporate compliance.226 These shifts 

would represent change from the market fundamentalist paradigms of corporate behaviour, as 

actors in governance could be non-market in nature, and social values may be elevated and not 

marginalised by ‘market’ values. We regard one or more of the following as representing a marked 

shift in corporate behaviour: re-orienting corporate objectives towards commitment to address CSR 

problems, re-orienting internal management and structures towards new ethics for supporting social 
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objectives, re-positioning corporate accountability towards a wide range of stakeholders, and the 

adoption of new, collaborative or pluralistic techniques of governance by the corporation.  

On the contrary, weak forms of implementation would likely effect less marked or no departure 

from the tenets of regulatory capitalism. This could mean a continued subscription to the 

importance of incentive-based behaviour and market discipline, and limited or no adoption of multi-

stakeholderism. Further, ‘new governance’ techniques that interrogate internal management 

structures, governance or procedures can be devolved to corporations and reduced to 

proceduralisation. Corporations can superficially adopt procedures or manipulate them to 

instrumental purposes, culminating in a form of ‘organised hypocrisy’227 that does not really touch 

corporate culture.228 It has been observed that the deliberate promotion of multi-stakeholder 

governance in environmental governance has been unique and successful, a trend not replicated in 

other areas of CSR. 229 Corporations devolved to interpret new governance reforms may manipulate 

regulatory freedoms in a calculative manner that does not attain social expectations, undermining 

the ethos of ‘new governance’ itself.  

We first discuss the employment of ‘new governance’ techniques in interrogating internal 

management and procedures at corporations to combat bribery and tax evasion. Next, we discuss 

the use of these techniques, albeit in a more limited way, in addressing supply chain governance by 

corporations. Third, we turn to reforms based on corporate disclosure of CSR issues. Finally, we 

discuss the UK’s reforms to improve stakeholder engagement with companies.  

(a) Enhancing Internal Interrogation into Corporations 

We first examine the Bribery Act 2010 and Criminal Finances Act 2017 to assess the UK’s legislative 

efforts intervening into the internal organisation of corporations in order to change corporate 

behaviour ‘from within’. Under both pieces of legislation, corporations are obliged to institute 

reasonable or adequate procedures in order to prevent bribery or tax evasion. This form of ex ante 

phrasing is different from ex post enforcement against acts of bribery and tax evasion. The obligation 

to prevent emphasises ongoing efforts and is aimed to change ‘the way things are done’ in the 

corporation via the introduction of a form of procedural regulation. 

The Bribery Act 2010 introduces criminal liability for a corporation that fails to prevent bribery by 

any person associated with it in order to retain business or an advantage for the corporation.230 The 

corporation can only avoid liability if it has in place adequate procedures231 designed to prevent such 

conduct. Anti-bribery regulation delineates corporations’ responsibility to prevent bribery even if 

they operate in a complex web of external institutional and cultural factors that demand corrupt 

payments.232 The Criminal Finances Act 2017 introduces for corporations an offence for failure to 
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prevent tax evasion facilitated by a person associated with the corporation, whether such tax 

evasion is in relation to a liability to pay UK or foreign tax. The corporation can only avoid liability if it 

has put in place prevention procedures that are reasonable to be instituted. It is arguably a bold step 

for both Acts to impose criminal liability on corporations for ‘failure to prevent’, signalling the need 

for corporations to proactively look into their internal organisation, procedures and incentives in 

order to avoid liability.  

In terms of substantive norms, anti-bribery norms have been enhanced in the Bribery Act while anti-

tax evasion norms have been incrementally developed in other pieces of legislation. 233 The Bribery 

Act has adopted an expansive definition of bribery,234 avoiding the route taken by the US Foreign 

Corrupt Practices Act whose exceptions to the definition of bribery reflect the capture of business 

interests.235 The Act has arguably achieved an unequivocal pronouncement on the social 

unacceptability of bribery236 after a protracted policy process challenged by business resistance.237 

Under the Criminal Finances Act, ‘tax evasion’ is defined as ‘cheating the public revenue’ or 

‘knowingly engaged in a fraudulent scheme to evade tax’238 and in relation to foreign taxes, relates 

to committing a tax evasion offence or breach of duty under foreign law.239 The illegal tax behaviour 

captured relates to precise norms of behaviour such as deceptive under-declaration or falsification 

of information so that tax liability is assessed incorrectly, but will also include tax avoidance 

behaviour that is established as ‘abusive’. As Wolff points out,240 there is relatively minimal tax 

evasion by corporations, especially by multinational corporations whose financial transparency is 

heavily regulated, leaving little room for tax evasion.241 The increasing social outcry against 

corporate tax behaviour relates to tax avoidance242 or aggressive forms of it, i.e. legal structures and 

schemes that may appear to be complex and contrived, in order to minimise a corporation’s tax 

burdens.243  

Commentators have discussed how globalisation and easy access to low tax jurisdictions have 

greatly facilitated tax avoidance schemes for many multi-nationals, such as the use of transfer 
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pricing schemes within the same group of companies,244 the use of offshore companies incorporated 

in tax havens to hold corporate assets or licences so that revenues are regarded to be earned 

offshore and subject to minimal tax.245 One of the most oft-cited examples is the ‘double Irish Dutch 

sandwich’ scheme used by Google to avoid paying corporate tax in the US.246 Although the ethicality 

of paying tax is not an absolute one,247 and one can take the view that tax laws are rules-based in 

nature,248 not representing fundamental norms or values such as compared to the protection of 

human rights or anti-corruption, the social offensiveness of aggressive corporate tax avoidance is 

not unfounded. Zucman249 argues that aggressive corporate tax avoidance has to date deprived most 

treasuries of 20% of their corporate tax receipts, which form a-third of most developed jurisdictions’ 

revenues. Even if the net effect is a 6% loss in overall tax receipts by governments, this can impact 

upon public services, the deterioration of which is a major source of social discontent. 250 Further, 

the loss of tax receipts could mean that governments have to borrow more and impose the fiscal 

burden upon ordinary citizens. Although some have argued that corporations, especially 

multinational ones, do not benefit from state provision of services or welfare and hence should not 

be asked to pay taxes to fund state expenditure,251 this argument only goes to reflect the insularity 

of the economically-driven globalised corporation which has no sense of citizenship or common 

burden-sharing with its communities.252 Many commentators see the need for corporations to be 

responsible in the relative ethicality of their tax behaviour, especially in light of their resourcefulness 

as compared to ordinary individuals.253  

Tax behaviour has come under substantive reform since 2013. Until the passage of the Finance Act 

2013, there is no ‘general anti-avoidance rule’254 in the UK. Tax law has been reformed to allow the 

HMRC to challenge ‘tax abuse’ arrangements255 by referring to a panel whose advisory opinion is to 

be recognised in court.256 Abusive tax behaviour is based on a ‘double reasonableness’ test that no 

reasonable person would regard the arrangement as a reasonable course of action, except to 
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facilitate tax avoidance.257 Although a major step towards a general anti-avoidance rule, some 

commentators argue that the UK’s approach falls slightly short.258 However, the EU Anti-Avoidance 

Directive 2016, yet to be fully implemented by Member States, likely combats many instances of 

corporate tax avoidance and provides a general anti-avoidance rule. The Directive looks set to 

develop substantive norms in unacceptable tax behaviour more widely in an unprecedented 

manner.259 Full implementation in the UK is however uncertain given the impending Brexit.260 In 

sum, there is a movement towards reforming tax behaviour norms but the full extent of these 

achievements remains to be seen. 

Although key achievements in norm advancement have been attained in anti-bribery and anti-tax 

evasion, changes in corporate culture need to be achieved by both robust enforcement and ex ante 

corporate internalisation. We critically query whether the ‘new governance’ techniques to effect the 

‘responsibility to prevent’ would result in mere devolution to corporations to institute internal 

procedures that are opaque to stakeholder and public accountability. This could undermine the 

ethos and potential of ‘new governance’ techniques, rendering the obligation to ‘prevent’ merely 

rhetorical, as the only meaningful enforcement would be ex post in nature.  

First, we observe that the obligation to institute procedures under both Acts are in accordance with 

broad guidelines issued by the relevant government departments. The Ministry of Justice has issued 

procedural guidance in the manner of 6 broad principles to supplement the Bribery Act.261 A similar 

approach of Ministerial guidance is adopted in relation to the Criminal Finances Act. These guidances 

outline broad principles and corporations can use these as a basis for designing tailor-made changes 

to corporate operations or procedures. However, procedural or organisational reforms penetrate at 

different levels and need not show fundamental change. The resolve to change could reflect the 

corporation’s incentives to manage the commercial impact of compliance or could reflect more 

normative embrace of social and public interest expectations. The premise for change affects the 

design of procedures including reforming leadership commitment, key business and operations 

processes, risk management and internal control. 262 Procedural changes can also be less penetrative 

and more superficial, if designed merely to minimise legal risk while avoiding significant changes to 

the conduct of business.  Procedural changes can be task-oriented such as multiplying documented 

channels,263  and one could remain sceptical as to real engagement with ethics, values264 or 

organisational culture.265   
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The Acts have arguably devolved to corporations to determine their internal organisation and 

reform of procedures, as corporations are only required to introduce procedures where ‘reasonable’ 

and they remain the judge of what is ‘reasonable’ on an ex ante basis (although they have the 

burden to prove that their determination was correct).  Although the Acts employ ‘new governance’ 

techniques, the essential ‘new governance’ ethos of enrolling multi-stakeholder governance is not 

pursued. 266 Leaving corporations to implement their new compliance may render such post-crisis 

‘new governance’ techniques again susceptible to the same pre-crisis problems discussed in Section 

B. LeBaron and Rühmkorf267 in an empirical study of the implementation of the Bribery Act 2010 find 

that many corporations have visibly changed their internal procedures and the terms and manner in 

which they conduct external relationships. These findings show that an extent of disruptive change 

has occurred from the ‘inside’ of corporations. However as this study did not engage with interviews 

with corporations, it does not shed light on whether procedural changes in written policies have 

deeply penetrated corporate culture and ethics. 

The Serious Fraud Office’s (SFO) enforcement of the Bribery Act against Rolls Royce in 2017 also 

sheds light on the extent to which ‘new governance’ regulatory techniques have really changed the 

nature of corporate regulation. In order to avoid prosecution for bribery carried out in China, 

Indonesia and a number of other countries, Rolls Royce agreed to appoint Lord Gold to monitor its 

internal procedural reform to prevent bribery in the future. Such monitoring and review is reported 

periodically to the SFO.268  The deferred prosecution agreement shows a preference for devolution 

to corporations to institute appropriate procedures, subject to a privatised form of monitoring by an 

expert. 

Privatised implementation of corporate compliance can result in ‘legal endogeneity’269 (which refers 

to the self-legitimating effect of corporations’ implementation of their own procedures and systems, 

resulting in de facto self-regulation). Under such an approach, how corporations deal with their 

ethical and compliance dilemmas remains opaque. In the wider context of global competition and 

temptations from tax havens, or the difficult contexts of doing business in corrupt jurisdictions, 

ethical dilemmas abound270 and there is social interest in scrutinising that corporate decisions do not 

compromise social objectives. The ‘new governance’ approach in the Bribery Act as enforced by the 

SFO has framed the governance space as revolving around the regulator and regulated, leaving little 

space for public and stakeholder scrutiny. We critically question why multi-stakeholder governance 

is not attempted. For example, Transparency International has developed a Checklist that 
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systematically directs companies to establish policies and management processes that would meet 

the broadly-worded procedural requirements in the Bribery Act and MOJ Guidance. 271 Such a player 

could usefully act as part of an independent monitoring group for deferred prosecution 

arrangements. Multi-stakeholder governance may be resisted by business on the basis of 

commercial sensitivity but obligations of confidentiality and safeguards can be imposed.272  

It may however be argued that multi-stakeholder governance is not the only means of securing 

corporate behavioural change. Indeed in the UK, there is a strong movement towards securing 

corporate culture and behavioural change in the banking sector after the global financial crisis 2007-

9,273 and these efforts are very much aimed at empowering regulators against the regulated, not co-

opting a wider scope of governance capacity. Regulatory enforcement and scrutiny can prevent legal 

endogeneity. However, the opacity in the regulator-regulated relationship can make regulatory 

efficacy an inscrutable matter, including obscuring any dangerous elements of regulatory capture or 

sympathy274 for the industry. For example, Wells275 criticises the SFO in its forbearance from 

enforcement where it felt constrained by fears that sanctions would damage the firm’s viability.276 

Further, the unique approach in financial regulation can in part be explained by the technical (and 

quantitative) nature of regulatory obligations,277 which stakeholders may find hard to scrutinise. 

Where social objectives underpin corporate regulation such as in anti-bribery, multi-stakeholder 

governance such as enrolling a panel of third-party bodies for engagement, feedback or even 

inspections, should be considered, as such can powerfully influence corporate consciousness and 

culture.278   

(b) Addressing Supply Chain Governance  

Globalisation and international trade has liberalised opportunities for worldwide sourcing, 

production and distribution of goods and services, but also brought about opportunities for 

exploitation of resources and labour. 279 Global sourcing can lead to fuelling regional conflicts over 

control of resources like oil and minerals, and exploitation of human beings in search of economic 
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opportunities,280 such as through human trafficking, modern forms of slavery and abject labour 

conditions.281 Whether or not corporations are directly complicit in armed gangs’ or gangmasters’ 

evil exploits, they have to an extent been able to take advantage of cost advantages, by outsourcing 

and procuring on the basis of their global buying power.282 The abuses in such exploitation have 

been brought to light by the determined efforts of civil and non-governmental organisations, 

highlighting the pernicious effects of corporate indifference to the negative externalities in their 

supply chains. 

UK and EU legislation have now started to address issues in the supply chain, after decades of soft 

law initiatives in the transnational sphere. These are in relation to the importation of conflict 

minerals,283 human trafficking and modern slavery284 (UK) and more generally, the protection of 

human rights.285  

‘New governance’ techniques are employed in regulatory reforms, but they largely devolve supply 

chain governance to corporations themselves. To different extents in the Conflict Minerals 

Regulation 2017, the UK Modern Slavery Act 2015 and the non-financial disclosure of human rights 

impact under the EU Non-financial Disclosure Directive 2014, the corporation is expected to manage 

their supply chains based on their implementation of ‘due diligence’. The Conflict Minerals 

Regulation imposes direct due diligence obligations but the Modern Slavery Act and EU Non-

financial Disclosure Directive only require companies to disclose procedural aspects of supply chain 

governance.   

First, it is noted that regulation has avoided articulating particular substantive norms, such as liability 

for sourcing conflict minerals or using trafficked labour or modern slaves in the supply chain. This is 

because the regulatory reforms avoid introducing ‘outcomes’ to be attained in terms of the desired 

social changes. It is argued that introducing bans for conflict minerals would result in an 

indiscriminate blow to legitimate economic activity in developing regions,286 hence substantive 

norms of conduct need to be considered carefully for unintended consequences. Under the Modern 

Slavery Act, it is a criminal offence for anyone to hold or require the performance of slave or 

compulsory labour.287 Unless a corporation is engaged in such practices, such as the abusive and 

illegal employment practices at SportsDirect which became the subject of a Parliament Inquiry,288  

the criminal offence is unlikely to attach to a multinational corporation for practices occurring in its 

supply chain. There is also little prospect of the availability of tort class actions by victims of modern 
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slavery in supply chains against the foreign multinational.289 It may be argued that corporations 

maintain different levels of leveraging power over their supply chains290 and an excessively high level 

of responsibility may be impracticable. However, soft law and transnational governance seem to 

have achieved more in introducing ‘outcomes’-based norms, such as the Responsible Business 

Alliance’s code of conduct for the electronics industry setting out extensive norms for humane 

employment conditions within the supply chain.291 Compared to norm advancement in anti-bribery 

and tax evasion, it is questioned why similar norms to ‘prevent’ the outcomes of suffering for 

individuals, or a form of joint or contributory liability for supply chain misconduct are not instituted. 

Such norm changes would have profound implications for multinationals in managing legal risk.292  

The regulatory reforms focus on procedural governance, in the vein of ‘new governance’ techniques. 

The Conflict Minerals Regulation293 imposes due diligence obligations on importers of tin, tungsten, 

tantalum and gold. Importers also need to obtain third-party certification of compliance and make 

public disclosure on a yearly basis.294 However, these obligations are imposed on a narrow group of 

direct importers of the minerals into the EU.295 If EU corporations produce output with these 

minerals sourced at some stage outside of the EU, they are not obliged to comply.296 

In the absence of substantive norms that change corporate objectives or conduct, can the fulfilment 

of due diligence improve corporations’ ethical considerations of being a good ‘citizen’ in conflict-

ridden and fragile jurisdictions? It is questioned why a more precise substantive norm to require 

sourcing from conflict-free smelters cannot be legalised.297 The due diligence obligations to trace 

sources and undertake risk management are essentially devolved to corporations as a form of 

contractual management within its supply chain.298 In analysing the American counterpart to 

governing conflict minerals,299 commentators observe weak and cosmetic due diligence procedures 

and a general corporate indifference to their impact on fragile jurisdictions.300 In the absence of 

stronger substantive norms of outcomes or conduct, corporations’ socially-facing motivations may 

conflict with their calculative and ‘bimoral’ tensions.301 These underlie the main hazards in devolving 
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to corporations to manage the socially-facing issues in the commercial context of their supply-chain 

relations. 

Third-party certification can however work as a form of gate-keeping under the Conflict Minerals 

Regulation. The certification has the potential to hold corporations accountable for their due 

diligence so that superficial compliance is avoided, adding implicit pressure for behaviour change. 

Existing players in the industry for certification services include the Conflict-free Smelter 

Programme, which can be expected to gain more formal recognition. Would certification be merely 

technical in nature, and would it take into account of the social justice footprint of the minerals 

trade? The Regulation comes into force in 2021, and developments should be watched.  

On mandatory disclosure under the Modern Slavery Act and EU Non-financial Disclosure Directive, 

corporations are subject to a principally devolved and non-standardised implementation of due 

diligence.  

Under section 54 of the Modern Slavery Act, certain commercial organisations302 must make 

mandatory disclosure yearly of a ‘slavery and human trafficking statement’ (the Statement) in order 

to provide transparency on the steps that a corporation has taken to ensure that its business and its 

supply chain are free from slavery and human trafficking.  The Statement is to be made publicly 

available on the corporation’s website. It is unlikely that section 54 would be interpreted as 

imposing a positive obligation of due diligence. Corporations’ are to account for their own 

satisfaction that they have prevented the occurrence of modern slavery in their supply chains. 

Further, the mandatory statement avoids being too prescriptive as it refers to a non-exhaustive list 

of matters for reporting and companies do not have to include all of them. 303 The Home Office’s 

Practical Guidance for compliance with reporting under the Act emphasises that the Statement 

should encapsulate the steps taken by the company to prevent slavery and human trafficking in its 

supply chain, and that it should be in plain English, succinct and readily accessible.  

The EU Non-financial Disclosure Directive 2014 requires large companies meeting certain conditions 

to include in the management report a non-financial statement, in order to understand its 

development, performance, position and impact of its activity, relating to environmental, social 

and employee matters, respect for human rights, anti-corruption and bribery matters. The non-

financial statement should include a list of procedural matters in order to shed light on the above, 

including the company’s due diligence policies, non-financial key performance indicators, the 

company’s risk management policies and assessment of non-financial performance above.304 

This is transposed in the UK which now requires the directors’ Strategic Report, i.e. the narrative 

report produced by the Board, to include the non-financial statement.305 The list above seems 

prescribed and could introduce an indirect form of procedural regulation.306 This could be a stronger 

form of supply chain governance, compelling changes in corporations’ procedures and their 

relationships with suppliers, bringing the regulatory regime closer to the one under the Conflict 
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Minerals Regulation. However, we see no clear tendency towards treating the mandatory non-

financial statement as a form of indirect procedural regulation. This is because the Commission 

Communication and the UK transposition frame the non-financial statement firmly within the 

familiar tenets of regulatory capitalism. The non-financial statement is addressed to investors, for 

them to exercise market discipline in non-financial issues.  

Mandatory disclosure focuses on preliminary endeavours such as overcoming information 

asymmetry for the corporation concerned, 307 and emphasises a predominantly internal and 

contractual form of management that is private to corporations and their suppliers. 308 Although the 

Statement is of a primarily social orientation and not purposed as securities market disclosure, civil 

society scrutiny may be limited. The Statement is required to be concise, and the devolved 

implementation to corporations of their procedures may render such implementation essentially 

inscrutable by stakeholders. Devolved implementation obscures bimoral conflicts, opposing 

incentives and corporate culture, and could even legitimate a regressive form of behaviour, i.e. 

corporate-centred implementation to the exclusion of multi-stakeholder governance. A brief 

survey309 conducted of a small sample of Modern Slavery Statements in the first year of compliance 

shows that corporations disclose the existence of their internal codes of ethics and assert that they 

implement due diligence and other procedures. The corporations surveyed co-opt no multi-

stakeholder guidance or partnership in fighting modern slavery. Civil society also has no standing for 

enforcement, as the Home Office is primarily responsible for enforcement. We are sceptical as to the 

potency of regulatory enforcement as the Home Office is tasked with more pressing enforcement 

responsibilities and we do not see the Home Office as an ongoing supervisor of companies’ 

procedural systems and governance. Empirical research also finds that mandatory disclosure under 

the Modern Slavery Act has had little impact upon corporate procedures and behaviour.310  

Such regulatory endeavours pale somewhat against initiatives in the transnational governance 

sphere which have developed multi-stakeholder standards and methodology for due diligence, such 

as third-party auditing or certification. Some examples are SHIFT-Mazars assurance standard for 

human rights management,311  the SA8000 certification standard for fair treatment of workers in 

workplaces.312 Soft law seems to have achieved clearer and more precise articulation of standards in 

supply chain governance, such as the Clean Clothes Model Code of Conduct.313 Regulation has 

avoided hardening substantive norms of social justice, and implements a regime to devolve to 

corporations the implementation of appropriate processes. This could even result in retardation in 

the development of social justice norms more generally in relation to labour practices and wage 

justice.314  
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Indeed, the Home Office Practical Guidance for the Modern Slavery Act clearly states that 

mandatory disclosure is not tantamount to a warranty by the corporation that such crimes do not 

occur. This in effect sums up the limitations of the disclosure regulation- that in the absence of 

norms that deal with conduct or outcomes, disclosure and procedural regulation bear a weak 

connection to the issues of social justice sought to be addressed. 315  

Although the EU Directive also facilitates devolved implementation, the European Commission is 

keen to ‘nudge’ companies316 into adopting multi-stakeholder developed procedures for supply 

chain due diligence in three sectors: oil and gas, information technology and communications and 

recruitment agencies, a product of multi-stakeholder governance.317 A empirical study of non-

financial statements produced by UK listed companies finds generally good quality disclosure, with 

the exception of human rights reporting,318 perhaps highlighting corporations’ continued struggles 

within their supply chain.  

 

(c) Corporate Transparency in Social Responsibility Matters 

Corporate transparency in CSR matters has always been regarded as a key means to advance 

corporate engagement with social responsibility. Such disclosure is essential for overcoming 

information asymmetries with stakeholders, civil society, and securities markets.319 Voluntary CSR 

reporting has been on the rise as companies perceive reputational benefits in engaging with these 

matters. With the growth of the market for voluntary reporting, is there a need for mandatory 

disclosure? It could be argued that mandatory reporting is intended to signal the change in nature of 

non-financial reporting from being investor-centric320  to being substantively concerned with CSR as 

such. 321 On that basis, mandatory disclosure is necessary in order to overcome the self-selecting 

biases of companies in voluntary reporting. However, there seems no explicit elevation of 

stakeholders in terms of corporate accountability to them, nor is there articulation of particular 

social goals that corporate transparency is to facilitate. Without a clear alternative basis for such 

mandatory disclosure, it has to be placed within its default context, i.e. serving investor-centric 

purposes in securities markets.  
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The UK transposition of the EU Directive subsumes the non-financial statement within the existing 

paradigms of corporate transparency/securities regulation. The statement is situated within the 

directors’ Strategic Report, a narrative report centred upon explaining financial performance and 

business risks to investors. This is not inconsistent with the Directive’s requirement that the 

statement be included in the management report,322 highlighting the Directive’s ambivalence 

regarding the orientation of the statement. The Financial Reporting Council in the UK has further 

clarified that the non-financial statement, like the Strategic Report, should be guided by the 

standard of materiality,323 which frames the nature of disclosure according to what may be material 

to a reasonable investor. Although this is not inconsistent with the Commission Communication for 

implementation,324 the Communication also explicitly states the stakeholder-orientation of the 

statement.325 In sum, the EU seems ambivalent with regard to the market or social orientation of the 

statement, but the UK’s implementation more clearly frames the statement to be investor-centric. 

Disclosure regulation is often described as ‘sunlight’, being the ‘best disinfectant’ for behaviour that 

may otherwise be hidden. However, it is also a regulatory tool of minimum intrusion as it merely 

compels information to be released so that the market can determine the necessary economic 

discipline.326 There is even some investor interest in the financial implications of a corporation’s 

compliance with the Modern Slavery Act.327  In relation to socially responsible behaviour, the 

mandatory disclosure tool suffers from several limitations. One is that mandatory disclosure is 

addressed to securities markets, and reliance is placed on investors to effect discipline for change in 

corporate behaviour. Investors are highly diverse, and even if some groups may monitor such 

disclosure and assess their relevance to investment decisions,328 other groups may be indifferent. 329 

This results in mixed signals and may be overall ineffective in sending a market message to 

corporations. Second, it is not certain what ‘market discipline’ is intended to be motivated by 

mandatory disclosure. If we expect investors to exercise ‘voice’ in their corporate governance roles 

for CSR, many mainstream institutional investors play a very limited role.330 If ‘market discipline’ 

comes in the form of ‘exit’, this merely drives corporate behaviour to manage their ‘social 

responsibility’ profile for the business case.331 Empirical research has found that social responsibility 
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reports focused on the business case tends towards being narrow and individualistic, so mandating 

social disclosure to investors may not be consonant with meeting social expectations.332 

We should not assume that a financially-driven and marketised framework for discipline and 

enforcement would clearly reshape corporate incentives and behavioural tendencies towards 

socially optimal objectives. Incentive-based, instrumental behaviour can trump normative 

premises333 and the legalisation in the EU Directive could produce the counter-intuitive effect of 

undermining the social-ness of CSR norms that corporations should reckon with. However, the 

opposite can also occur, ie the infusion of the salience of CSR norms into investment marketplaces 

incrementally introduces re-orientation of market perceptions with social ones,334 producing a 

holistic integrative effect that can overcome the myopic and calculative culture of modern 

institutional investment. This requires more significant institutional change, which Strine335 for 

example doubts would happen.336 The UK transposition of the ambivalent premises in the EU 

Directive has avoided paradigm change, although some see the usefulness of generally overcoming 

information asymmetries for the purposes of informing civil society or stakeholder activism.337  

 

(d) UK Reforms towards Stakeholder Inclusiveness in Corporate Governance 

The complaint so far of a lack of paradigm change is based on observations of the corporate-centric 

and market-centric premises and implementation of recent corporate regulation reforms, signalling 

no significant shift from the tenets of regulatory capitalism. There is however an emerging corporate 

law reform in the UK that holds promise for more fundamental change, as formalised stakeholder 

engagement with corporations will be implemented. This can usher in an era of multi-

stakeholderism in corporations, shifting away from investor centricity, and generally mitigating the 

weaknesses in regulatory reforms discussed above. 

The Department of Business, Energy and Industrial Strategy has embarked on legislative and soft law 

reforms that purport to recalibrate in stakeholders’ favour, their relations with corporations.338 It 

may be criticised that most reforms are in soft law339 and the legislative initiatives only enhance 

shareholders’ roles. The cynical view is that the reforms resist institutional change by giving 

stakeholders illusory and non-consequential ‘improvements’. In the alternative we may view the 

confused premises of these reforms as representing a genuine struggle towards institutional change. 
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First, employees are the only group of stakeholders given more voice in strategic decision-making at 

companies. This is to be achieved in one of three ways: nominating a non-executive director 

dedicated to employee issues, nominating an employee-director or setting up an employee advisory 

council to advise the Board. 340 These changes are proposed to be made to the Corporate 

Governance Code. Code standards are nevertheless subject to ‘comply-or-explain’ by listed 

companies, and the Code is founded on shareholder primacy.341 Shareholders could in theory agree 

to companies deviating from these measures if they accept companies’ explanations.342  

Next, directors are to report explicitly on how they have engaged with stakeholder-focused 

considerations in the Strategic Report.343 Such disclosure is however pursuant to the directors’ duty 

in s172 of the Companies Act, which hold directors to account to shareholders for how they 

‘promote the long-term success of the company’. It remains uncertain how the continued 

maintenance of the shareholder primacy focus in such stakeholder-related reporting would advance 

stakeholder inclusiveness in corporate considerations. 344 Best practices for stakeholder engagement 

would be developed in the form of soft law led by professional and industry associations.345 One of 

the associations involved in this initiative is the Investment Association representing investors. Can 

such leadership advance stakeholder engagement with companies on stakeholders’ terms?  

Finally, the BEIS will introduce legislative reform to compel companies to disclose the pay ratios of 

their UK employees. This seems to meet the social demand for scrutinising inequalities in reward 

that have developed in the corporate sector. However, such disclosure is primarily targeted at 

shareholders who scrutinise this as part of their role in approving directors’ remuneration 

packages.346 Stakeholders seem disengaged from this issue,347 which ought to be of social orientation 

and importance. 

Soft law has been employed for stakeholders to be ‘relationised’ within corporate governance, while 

company law continues to feature the dominance of shareholders. However, the institutional 

stature of soft law cannot be totally underestimated. Stakeholder engagement is now a ‘best 

practice’ implicitly supporting polycentric principles of governance. Even if the confused and 

contesting premises between shareholder-centric and stakeholder theories of the corporation are 

not reconciled overtly,348 space is formally opened up for stakeholders to exert pressure to ‘re-

socialise’ the corporation, and the state has finally taken on a coordinating role to facilitate this. 

Nevertheless, the implementation of stakeholder engagement reforms runs the risk of being merely 

proceduralised. Stakeholder engagement can be carried out in superficial manner and do not 
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fundamentally affect business strategy or corporate culture.349 It remains uncertain if the 

domination of investor-centric input into the development of stakeholder engagement can crucially 

weaken such development; and whether implementation would be devolved largely to the 

corporation.  

The Table below sums up the achievements in each regulatory reform that indicates an institutional 

shift, mapped against limitations showing adherence to the tenets of regulatory capitalism. 

 Indicators of Institutional 
Change 

Indicators of Institutional 
Adherence 

Conflict Minerals Regulation 1. Direct procedural 
regulation 

2. compulsory third party 
monitoring and 
potential for formally 
recognised multi-
stakeholder 
governance 

1. no overt articulation of 
social objectives (A) 
 

Bribery Act 2010 1. articulation of 
obligation to prevent 
bribery 
 

1. devolution to 
corporations to design 
systems and 
procedures (B) 

2. lacks reference to 
coordinating multi-
stakeholder 
governance (C) 

Criminal Finances Act 2017 1. articulation of 
obligation to prevent 
tax evasion 

2. reform of tax 
behavioural norms 

1.   B 
       2.  C 

BEIS Corporate Governance 
Reforms 2017-18 

1. coordination of 
stakeholder 
engagement in 
companies especially 
with employees 

1. investor-centric 
reporting (D) 

2. use of soft law not 
corporate law 

3. possibly B 

EU Non-financial Disclosure 
Directive 2014 transposed in 
UK Companies Act 

1. implied procedural 
regulation for wide 
range of CSR issues 

2. Nudge towards multi-
stakeholder 
governance  

1. D 
2. C 

Modern Slavery Act 2015 1. Socially-facing 
mandatory disclosure  

1. A 
2. B 
3. C 
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Next, we account for why regulatory reforms in legalising aspects of CSR are underwhelming and the 

implications of addressing the precise locations of weakness. 

 

D. Why Legalisation of CSR is Underwhelming and Concluding Thoughts  

Calleiss and Renner argue that350 soft law hardens when its function arrives at a state of ‘stabilisation 

of normative expectations’. We may expect the legalisation of aspects of CSR reflects ‘mature’ 

moments of recognition for certain aspects of CSR, viz as public goods, as stabilising certain socially-

facing norms of conduct for corporations, and for corporate accountability to be provided in 

innovative ways including the engagement of multi-stakeholder governance.351 Although the 

flexibility of soft law is often positively regarded, Short argues that ‘falling back’ on self or soft 

regulation is often a manifestation of a regulatory ‘void’- the lack of resolve to address problems.352 

Commentators support the formalisation of public policy in CSR, such as into regulation, as one or 

more of the following benefits can be attained: 

(a) leadership in setting public interest objectives;353 

(b) the orchestration of governance capacity on the part of public and private actors by assigning 

regulatory responsibilities, and coordinating a systematic and coherent framework, supported by 

regulatory intervention to moderate imbalances in power and influence;354 

(c) support for the implementation of changes by private actors, whether by corporations or by 

other third parties in frameworks of governance, such as co-regulation;355 and 

(d) the provision or coordination of enforcement capacity in different and multi-faceted ways in 

order to secure corporate compliance and behavioural change.356  

However, if we measure the achievements of the corporate regulation reforms discussed in Section 

C against the expectations stipulated above, the achievements seem underwhelming.  
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First, the Table in Section C shows that the articulation of substantive obligations is limited, and has 

only been more clearly achieved in anti-bribery and anti-tax evasion. In the absence of clearer and 

stronger normative premises, task-based and procedural requirements may produce compliance of 

an underwhelming quality, as corporations can revert to their own centricity and market-facing 

priorities in order to determine their implementation. It remains questionable if there is clear 

engagement with ethics, social expectations and corporate culture.  

The lack of genuine social advancement in some CSR areas may be attributed to the still-contested 

nature of these issues in the polycentric transnational sphere.357 The ‘hardening’ or ‘legalisation’ of 

substantive norms is limited in two ways. One is that substantive norms that are legalised reflect 

already-achieved consensus in inter-governmental organisations, advancing nothing much that is 

novel. The due diligence obligations in conflict minerals, anti-bribery and the fight against tax 

evasion using offshore havens, have been developed extensively over the decades under the 

OECD.358 In particular, norm advancement in anti-bribery and tax evasion were achieved due to 

economic interests at play. US business economic interests were key to the US government adopting 

the Foreign Corrupt Practices Act 1977 and its sustained championing for international convergence 

which was finally achieved in the late 1990s at the OECD.359 Further, anti-tax evasion norms have 

arguably been advanced in the UK after the global financial crisis due largely to the government’s 

interests in shoring up its fiscal weaknesses.360 The alignment of economic interests and political 

strength are key to policy choice and norm changes. Such are still relatively lacking in relation to 

supply chain responsibility, as the implications for multinational corporations would be an 

undesirable culmination in enterprise liability and an expansion of their legal risks. 361 Hence, in 

relation to corporations’ responsibility to prevent human rights violations or manage supply chain 

misconduct, norms are much more contested in terms of the scope of corporate responsibility in a 

network of commercial relations.   

We also see the lack of advancement in regulatory commitment to norms of social justice as being 

due to the lack of multi-stakeholder governance or a Habermasian362 discourse in the polycentric 

space regarding the future of our capitalism model and institutions. Although we see ‘new 

governance’ techniques employed to an unprecedented extent to reach into the organisation and 

procedures of corporations, much of regulatory implementation results in devolution to the 
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corporation or scrutiny by securities markets. Corporations manage their supply chain governance as 

an extension to their contractual governance, and it is queried if the continued dominance of the 

commercial context would bring any fundamental change to corporations’ incentive-based 

behaviour.  There is still too much deference to the corporation and its self-regulating capacity, and 

misplaced reliance on capital markets to develop an aligned ‘market for virtue’. The continued 

failure of regulatory incorporation of the ‘new governance’ ethos of polycentricity could be a key 

impediment to institutional shift. Except for the mandatory requirement of third-party auditing 

under the Conflict Minerals Regulation, there is reference to multi-stakeholder governance in other 

regulatory reforms discussed.  

Legalisation has avoided hardening or recognising existing civil society initiatives in CSR. The lack of 

recognition for the achievements in transnational governance,363 or advancement in promoting the 

ethos of multi-stakeholder governance can be attributed to the incompatibility of such governance 

with the capitalist institution of the UK’s liberal market economy. This capitalist model eschews the 

notion of regulators taking a lead in coordinating polycentric governance. Orchestrating such 

coordination may be seen to be intervening with the freedoms of constituents who should be 

allowed to express their discipline in the open ‘market for virtue’. However, the ‘market’ 

commercialises ‘virtue’, and may not price virtue in alignment with its social and public interest 

aspects.  Moreover, the ‘market for virtue’ is not a level playing field. Voices derived from capital 

(investors) are accorded with more legitimacy, and civil society voices can be marginalised, enjoying 

no real freedom of exercising discipline. It may be necessary for states and regulators to coordinate 

stakeholder and civil society involvement more explicitly364  in order to (a) signal the public interest 

orientation of CSR issues (and not merely their commercial or market relevance) and (b) compensate 

for stakeholders’ and civil society’s relatively disadvantaged positions in exercising governance.  

Pluralistic and inclusive frameworks can be key to fostering discourses that may give rise to 

substantive changes in values, norms or goals.365 

In the UK, stakeholder-focused reforms in soft law that are afoot in corporate governance hold some 

promise for introducing a formal multi-stakeholder governance space surrounding corporations. This 

reform may be important for future advancement of CSR causes. Employees are to be formally 

organised in order to input voice into corporate governance, and research has shown that they are 

keen to advance labour justice and human rights issues.366 Other stakeholder engagement 

mechanisms to be developed in soft law can also form the basis for developing multi-stakeholder 

governance over CSR issues. However, there are a few caveats in viewing such stakeholder reforms 

as being equivalent to the coordination of polycentric/multi-stakeholder governance in CSR issues. 

Stakeholder engagement mechanisms are likely focused on each group’s interests and may not be 

focused on particular CSR issues. Such engagement mechanisms may be seen as private dialogues 

and communications, and may not revolve around public interest or the provision of public goods. In 

the absence of the ‘public’ coordinating hand, the dynamics and coordination within such 

mechanisms would become private interactions, and ‘governance’ potential or capacity may not be 

galvanised.    

It may be argued that civil society groups should also improve their transparency, social 

accountability, representativeness and legitimacy in order to become truly credible actors in the 
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multi-stakeholder governance space. These issues are acknowledged,367 but the imperfections of 

such groups can be worked upon. Civil society groups may be comparably lacking in capacity, 

resources and sophistication vis a vis corporations and their industry associations.368 Indeed states 

and regulators should engage with them more and look into capacity-building. Such imperfections 

cannot amount to good reason for their marginalisation. 

Corporate regulation reforms in legalising aspects of CSR seemed to hold promise in changing the 

nature of corporate regulation. We acknowledge the incremental achievements but remain 

underwhelmed. We account for the limitations in recent regulatory reforms by highlighting their 

institutional adherence. The institutional account of recent corporate regulation reforms within the 

paradigm of regulatory capitalism explains the limited achievements in the implementation of ‘new 

governance’ and the purported legalisation of CSR. This institutional account nevertheless pinpoints 

precise locations of  impediments to institutional change, so as to inspire resolve to face the heavier 

lifting ahead. 
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